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STATEMENT OF QUESTIONS PRESENTED 


The Question is whether the entire interest in the realty 


concerned in this case should go to the Appellant by survivor- 


ship, or whether Appellant takes less than an entire interest 


under operation of the Deed which exists in this case. 


The further Question exists whether Appellant should 
take the entire interest in the realty through certain equi- 
table principles which arise, even though she might not take 


an entire interest through survivorship. 


A further Question exists whether the relationship 
between Appellant and decedent herein should have been 


presumed. valid as to all rights and all parties. 


A further Question exists whether the Appellant should 
take the entire interest in the realty by compensation from 


the estate for services to the decedent. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an Appeal from a Judgment of the U.S. District Court for 
the District of Columbia, civil action No. 871-58, which Judgment was 
rendered following Trial upon a Complaint filed to remove a cloud on 
title to real property, and to determine the rights to the proceeds thereof. 
The real property concerned lies wholly within the District of Columbia, 
and within the jurisdiction of U.S. District Court for the District of 
Columbia. (D.C. Code 11-306, 11-703) 


STATEMENT OF CASE 


In September, 1957, Alice R. Jackson offered to sell to the District 

of Columbia Redevelopment Land Agency, Inc., Lot 58 in Square 435, 
known as premises 438 - 8th Street, S.W., for the sum of $6,900.00. 
The offer was accepted by the agency which upon investigation ascertained 
that Alice R. Jackson was the record owner of said property, having ac- 
quired her interest on October 17, 1952, when the property was conveyed 
in fee simple by George F. O'Brien, Executor under the will of Sadie K. 
Gorley, to Thomas H. Jackson and wife, Alice R. Jackson, by a deed 
signed by Thomas H. Jackson containing the following language: 

Y "gale of the above described property was ratified to 
said Thomas H. Jackson who has directed that conveyance 


be made to the parties hereto of the second part as Tenants 
by the Entirety, so evidenced by his signature hereto." 


\y 


Alice R. Jackson, on October 25, 1957, as "surviving tenant by 


the entirety of her husband, Thomas H. Jackson,deceased, who died on 
or about January 9, 1957" conveyed the property to the District of Colum- 
bia Redevelopment Land Agency, by a deed of general warranty. 


In 1926, Appellant Alice Jackson and decedent Thomas H. Jackson 
had been living together in Washington, D.C. (Tr. A 40). They lived 
together constantly until the death of Thomas H. Jackson in 1957, having 


purchased the premises in question in 1952. Eleven children were born 


of this relationship, and their birth certificates are all on record at the 
D. C. Dept. of Health, Bureau of Statistics. Decedent Thomas /H. Jackson 
is shown as the father in all cases. The lower court refused admission 
of any of the Birth Certificates when offered at the trial of this case. 


Appellant Alice, at the time she began living with decedent Thomas, 
knew that Thomas and Susie Williams Jackson had previously lived to- 
gether in a family relationship, and she knew two sons had been born of 
that relationship. Alice R. Jackson did not know that the relationship 
had ever been solemnized nor a license issued. When Alice began living 
with Thomas in 1926, she knew that Thomas had been living physically 
apart from Susie W. Jackson for some time. 


STATUTES INVOLVED 


The points in this matter devolve upon principles of common law 
and precedent. 


The provision of D.C. Code, Title 45, Section 816 does enter the 
case and it is felt that is the single statutory provision involved. 


STATEMENT OF POINTS 


Appellant relies on a number of points to assert her claim to the 
realty concerned herein. 


1. Appellant Alice Jackson should take the whole of the realty by 
right of survivorship under operation of the Deed of 1952, either as 


surviving tenant by entirety, joint tenant, or tenant in common. 
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2. Plaintiffs should have been estopped to attack the Deed of 1952, 
and to present facts external thereto, when their sole claim to the property 
was dependent upon that Deed. 


3. The Judgment of this court, by which the D.C. Redevelopment 
Land Agency was dismissed from the action, should have been found also 
as to the Appellant, Alice Jackson. 


4. The marriage of Thomas H. and Alice R. Jackson should have 


been presumed valid. 


5. Appellant Alice Jackson is entitled to compensation from the 
estate for her services to the decedent. 


SUMMARY OF ARGUMENT 


By Deed properly executed and recorded in all respects, Thomas 
H. and Alice R. Jackson purchased the realty at 438 8th Street, S.W., 
Washington, D. C., and it was deeded to them as tenants by the entirety, 
a provision being specifically included in the Deed and signed by Thomas 
H. Jackson asserting his direction that conveyance of the property be 
made to him and Alice as tenants by the entirety. 


Appellant argues that the Deed shows clearly the intention of the 
parties to take as'tenants by the entirety. Appellant argues that the Deed 
stands clear on its face without ambiguity, and that if an external factor 
such as a failure of marriage between the parties prevents tenancy by 
the entirety, that the intentions of the parties as clearly expressed in the 
Deed should be carried out as closely as possible, nevertheless. 


Appellant argues that the cardinal or primary feature intended by 
the parties in a tenancy by entirety is the right of survivorship, and that 
a construction of the Deed to recognize the clear intention of the parties 
would retain the one primary consideration which they had in mind when 
the Deed was made -- the right of survivorship. Appellant submits that 
the weight of the cases offered does sustain that contention. 
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Appellees' sole claim to the realty in this case must pass through 
the Deed of 1952. They therefore choose to assert the strength and 
validity of the Deed in one breath. In the other breath, however, they 
must then immediately attack the Deed and assert its invalidity, lest 
their claim would fail. Appellant argues that the appellees may not 
dissect a document and pick those portions they wish to support, and 
attack those portions not suitable to their claim. Appellant argues that 
if appellees wish to assert a claim to property under a document, they 
must then take the whole document as it stands on its face. 


Appellant argues that the principle in the above paragraph was 
recognized by the lower Court as to the defendant, D.C. Redevelopment 
Land Agency, and should have been recognized as to the Appellant. 


Appellant argues that the relationship between herself and Thomas 
H. Jackson, under the very strong factors in this case, should have been 
presumed to be a valid marriage. Appellant asserts that the facts going 
to the establishment of such a marriage are far stronger than any other 
combination of facts in any of the cases cited, by which a valid marriage 
was presumed. Appellant argues that a living together of manjand woman 
uninterruptedly for 31 years, by which eleven children were born, and 
property purchased under a Deed as man and wife, income tax returns 
rendered as man and wife, property taxes paid as man and wife, rep- 
resentation to the children as their father and acceptance of funds from 
them as father, from service allotment, should establish existence of a 
valid marriage. 


Appellees argue that decedent Thomas lived apart from the appellee, 


Susie W. Jackson, because he was employed in D.C. and she lived in 
Virginia. They offer no embellishment of this bald statement.) But when 
decedent Thomas retired from employment several years before his 
death, did he go to Virginia to live? No. He remained at the same D.C. 
premises and with the same woman and children he had been with for 
more than 30 years. As to the alleged first marriage between! decedent 
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Thomas and Susie, the Appellant asks, "Why should the Court strive so 
to maintain the fiction or fact of a marriage between them, when the 
parties themselves by their actions did not even attempt to do so?" 
Appellant argues that the facts should sustain a presumption of valid 
marriage between herself and Thomas. 


Appellant argues that even if her right to the entire property 
should not be established by the foregoing principles, that there is even 
yet another basis in the facts by which she should take the property in 
this case. Appellant argues that there is a firm principle in law by 


which she is entitled to compensation from the estate for her services 


to the decedent, comprising thirty-one years of constant relationship 
and the bearing of eleven children. 


ARGUMENT 


In April, 1926, the decedent Thomas H. Jackson and the appellant 
Alice R. Jackson began living together in Washington, D. C. and they so 
lived together until the death of Thomas H. Jackson in January, 1957. 
Eleven children were born of this union and their births duly recorded 
at the D.C. Department of Health. (Birth certificates were not admitted 
by the lower court.) 


By a Deed dated October 17, 1952, duly recorded, title to the real 
property known as Lot 58, in Square 435 in the District of Columbia, and 
numbered as 438 Eighth Street, S.W., was conveyed to Thomas H. Jackson 
and to the appellant Alice R. Jackson, as tenants by the entirety. The 
words expressly used in the said Deed, wherever appropriate, and all 
circumstances surrounding the creation of the Deed, establish the clear 
and unmistakeable intention of the parties to create tenancies by the 
entireties. 


The Deed included a specific provision, which was inserted and 
was signed by the decedent Thomas Jackson, directing that the conveyance 
to the parties be as tenants by the entirety. 
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In the ensuing years until the death of the decedent in January, 
1957, the said decedent and the appellant Alice R. Jackson, and the 
eleven children born of their union, lived in full and complete enjoy- 
ment of the rights and privileges of the said property; payment of all 
taxes being made by the parties (Tr. A 35), and no demands nor interest 
in the property was ever at any time reflected by any other party what- 
ever. Major contributions of money toward the purchase of the real 
property were made by the appellant Alice R. Jackson and by many of 
the children of Thomas and Alice Jackson (Tr. A 33-34). 


ALICE R. JACKSON TAKES BY RIGHT OF SURVIVORSHIP 


Appellant Alice R. Jackson contends that she takes the realty by 
right of survivorship. This principle is expressed in Corpus Juris 
Secundum JOINT TENANCY Sec. 3d: 


The intention of the parties is controlling in determin- 
ing whether or not an estate transferred to two or more per- 
sons is a joint tenancy or a tenancy in common, and presump- 
tions will be resorted to only where there is no direct evidence 
of intent with reference to the joint ownership of the property. 
The court will scrutinize the circumstances attending the 
transaction carefully to determine the intention of the parties. 
An estate in joint tenancy is created where the parties, at the 
time the estate is conveyed, express an intention to create a 
joint tenancy with right of survivorship, or where the purpose 
to create a joint tenancy is clearly expressed in the conyey- 
ance. . . 


In order that a joint tenancy may be created, there must 
be a specific language manifesting such intent; but the parti- 
cular phraseology employed in the instrument creating the 
estate is immaterial where it plainly appears from the terms 
of the instrument in its entirety that the intention was to 
create an estate in joint tenancy. 


In this case the intention of the parties, to be seen from|the face 
of the Deed itself, is unmistakeable. Thomas Jackson, the decedent, 
even fortified as strongly as he could, by specifically signing a provision 
directing tenancy by the entirety his intention. However, had there been 
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any doubt whatever of Thomas's intent, then the Court could have looked 
to other indicators of intent (JA 27). 


The principle is thoroughly treated in 1 ALR 2d 247, Annotation: 
Creation of Right of Survivorship by Instrument Ineffective to Create 
Estate by Entireties of Joint Tenancy. In Section 2, the Annotation states: 


Numerous cases subscribe to the view that where from 
the language of the instrument it is evident that the parties 
thereto intended to create a right of survivorship, this intent 
will be given effect even though the instrument, by reason of 
the absence of one or more of the unities of interest, time, 
title, and possession, did not create the common-law joint 
tenancy or tenancy by entirety. 


The case of Re Brown (1932) D.C. Ky. 60 F.2d 269 is cited in 
support, and the annotation also cites, in support of the right of survivor- 
ship, cases from linois, Iowa, Kansas, Kentucky, Maryland, Massachu- 
setts, Minnesota, Nebraska, New Hampshire, New Jersey, New York, 
North Carolina, Oregon, Tennessee, and Wisconsin. 


In particular support of the right of survivorship is cited the case 
of Mitchell v. Frederick (Md.) (1934), 166 Md. 42, 170 A. 733. The Court 
said: 


Even a tenancy in common may have a right of survivor- 
ship attached to it if the grantor expresses an intention that 
it shall be so. * * * The conveyances questioned were made 
to two persons not man and wife. But to say they were made 
to two persons with no relationship differentiating them from 
any two strangers may be shortsighted. The most important 
incident of tenancy by the entirety is that the survivor of the 
marriage, whether husband or wife, is entitled to the whole. 
The intention to secure this incident by describing the estate 
as one by the entirety is with us clear beyond all question. 
Specifying tenancy by the entirety is the full equivalent of 
declaring in so many words that there shall be a right of 
survivorship. 


Also cited in support is Runions v. Runions (1948), 207 S.W. 2d. 


1016, wherein the deed contained an express intention, as in this Jackson 
case, that the two parties should hold as tenants by the entirety. The 
Runions case specifically adopted the Mitchell case, and the Court said: 


The intention of Mr. Runions to create this estate of 
survivorship is clearly established by the provision whic 
he inserted in the deed that he and his wife were to hold 
the land "as tenants by the entirety". . . The right o 
survivorship may be annexed to an estate in common 
created by deed. Since "under recognized rules of con- 
struction the conveyance should operate as nearly as pos- 
sible to produce the effect intended by the parties" as 
shown upon the face of the deed, we accordingly hold both 
on principle and on the authorities that by reason of this 
deed and the fact that Mrs. Runions survived her husband, 
she became sole owner of the property described in that EE 
deed. 


The following two cases further support the creation of rights of 
survivorship, and they do so under the existence of a statutory! provision 
very similar to our own provision in D. C. Code 45-816, which states: 

Every estate granted or devised to two or more per 
sons in their own right, including estates granted or devised 
to husband and wife, shall be a tenancy in common, unless 
expressly declared to be a joint tenancy; but every estate 
vested in executors or trustees, as such, shall be a joint 
tenancy, unless otherwise expressed. 

In Morris v. McCarty (1893), 158 Mass. 11, 32 N.E. 938, land was 
conveyed to the two grantees as "tenants by the entirety, and not as 
tenants in common", the same stipulation being repeated in the habendum 
clause of the deed. The Court was of the opinion that the expressions of 
intent in the deed precluded any idea that the grantees were to take as 
tenants in common, satisfied the provisions of a statute that a deed was 
to be construed "to create an estate in common unless, by its true con- 
struction, it is expressed therein that the grantees are to take jointly or 


as joint tenants, or to them and the survivor of them". 


In Jackson City Bank & Trust Co. v. Frederich (1935), 271 Mich. 
538, 260 N.W. 908, the facts were strongly in line with this instant 
Jackson case. The grantees were respectively described as husband 
and wife and as joint tenants by entireties in the conveyance. Plaintiff 
contended that the defendant grantee, at the time of her marriage to the 
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intestate grantee, was not legally divorced from a former husband. 
The court said, "Whether or not the parties to the conveyance were 
husband and wife, the deed was sufficient to convey to them as joint 
tenants, with the corresponding right of survivorship, under a statute 
providing that all grants and devises of land, to two or more persons, 
shall be construed to create estates in common and not a joint tenancy 


"unless expressly declared to be in joint tenancy". 


The majority rule appears to be that where a grantee conveys 
property to A and B, husband and wife, as tenants by the entirety and 
A and B do not qualify as husband and wife, they take as joint tenants 
because such estate is closest to their intent. 6 Ru eview 
550 (1951-1952); Mitchell v. Frederick, 166 Md. 42, 170 A. 733, 92 
A.L.R. 1412; Morris v. McCarty 159 Mass. 11, 32 N.E. 938 (1893); 
Maxwell v. Saylor, 359 Pa. 94, 58 A.2d 355 (1948); Frederick v. South- 
wick, 165 Pa. Sup. 78, 67 A.2d 802 (1949). By attempting to create a 
tenancy by the entirety, of which it is everywhere agreed that survivor- 
ship is an incident, Alice and Thomas indicated their desire to provide 
for survivorship. A joint tenancy is the only form of joint ownership 
which can fully effectuate this desire. 


T. 45, Section 816, District of Columbia Code, 1951 Edition, 

provides in pertinent part as follows: 
"Every estate granted or devised to two or more per~ 

sons in their own right, including estates granted or devised 

to husband and wife, shall be a tenancy in common, unless 

expressly declared to be a joint tenancy; RAM hae 
The Court of Appeals in this jurisdiction has said that a tenancy by the 
entireties is essentially a joint tenancy, modified by the common law 
theory that husband and wife are one person. Settle v. Settle, 56 U.S. 
App. D.C. 51, 8 F.2d 912; Tendrich v. Tendrich, 90 U.S. App. D.C. 61; 
193 F.2d 368. It would appear, therefore, that where Alice and Thomas 
expressly declared a tenancy by the entirety, and the law prevented them 
from creating such an estate because they were not husband and wife, 
then they should be deemed to have declared what the law considers 


essentially the same estate, a joint tenancy. 
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PLAINTIFFS SHOULD HAVE BEEN ESTOPPED TO ATTACK 
THE DEED OF 1952, AND TO PRESENT EXTERNAL EVIDENCE 


Appellees admittedly have no title of record. Their first attempt 


to establish their alleged interest in this property was made in April, 
1958, when they filed this suit, asserting that upon the death of Thomas 
H. Jackson on January 9, 1957, they became entitled under the law of 


descent in the District of Columbia to the fee simple title. 


The law of descents in the District of Columbia provides in 
pertinent part that ‘on the death of any person seized of an estate in 
fee simple in lands * * * in the District of Columbia, and intestate 
thereof, the same shall descend in fee simple to such person's kindred" 
in a specified order. (T. 18, Section 101, District of Columbia |Code, 
1951 Edition.) The estate which Thomas H. Jackson held in this property 
was created by the deed of October 17, 1952, conveying the property to 
him and his wife, Alice E. Jackson, in fee simple as tenants by|the entirety. 
Appellant asserts that when plaintiffs depend upon this deed they must con- 
firm all of it; that they cannot claim under such part of it as is favorable 
and repudiate such part as is unfavorable; that the recital in the deed that 
the property is conveyed to Thomas H. Jackson, and wife, Alice R. Jack- 
son, as tenants by the entirety estops plaintiffs who claim under that deed 
from presenting evidence to show that Alice was not the wife of Thomas, 


or that she was not seized of a joint interest in said property. 


The facts of the instant case are similar to those in Jacobs v. 
Miller, 50 Mich. 119, 15'N.W. 42 (1883). There the land was conveyed 
by a guardian's deed authorized by a decree in chancery to Leo F, Tauf- 
kirck and his wife, Margaret. Subsequent to the death of Margaret the 
surviving grantee, Leo, conveyed the entire estate to defendant Miller. 
A transferree of the heirs at law of Margaret Taufkirck brought an action 
of ejectment against Miller, claiming that Margaret's marriage to Tauf- 
kirck was invalid for the reason that Taufkirck had a wife living in 
Canada at the time of his marriage to Margaret; that consequently 
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Margaret and Leo Taufkirck did not take title to the land by entireties 


but as tenants in common. The trial court rendered a verdict for plain- 


tiff. The Supreme Court of Michigan without expressing an opinion as to 
whether under such facts the "want of legality"’ would operate against a 
bona fide purchaser for value held that it was error for the trial court 


to permit the plaintiff "to contradict the prima facie legal operation of 
the chancery deed under which both parties claim and to change the 
estate from that which the terms unequivocably mark out to another 
wholly different and not within the meaning of the words of the instru- 


ment."" The judgment was reversed and a new trial ordered. 


In support of its decision the Court set forth three grounds. It 
held (1) that to find for plaintiff necessitated a showing by parol that 
Taufkirck and Margaret were never seized with the estate manifested 
by the deed but took an estate in common, and to show such facts by 
oral evidence would not be consistent with the statute of frauds; (2) that 
the legal effect due to the plain words of a deed cannot be contradicted 
by parties or privies in any collateral matter by parol evidence; and 
(3) that a party must be consistent and not contradictory in the positions 
which he takes. "* * * a person cannot claim under the instrument 
without confirming it. He must found his claim on the whole and cannot 
adopt that feature or operation which makes in his favor and at the same 
time repudiate or contradict another feature or operation which is counter 


or adverse to it.” 


The principles of the Jacobs case have been followed by the courts 
in Michigan and elsewhere. They were set forth as recently as 1950 
by the Supreme Court of Michigan in Porter v. Landis, 329 Mich. 76, 
44 N.W. 2d. 877, wherein plaintiffs brought an action to quiet title to 
certain lots which they had acquired through a quitclaim deed from 
Ernest Porter upon the death of his wife, Bessie. Ernest and Bessie 
had lived together for many years as common law husband and wife and 
the property involved had been conveyed to them as tenants by the 
entirety during this period but at a time prior to Bessie's divorce from 
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her first husband. Bessie's heirs, defendants in the suit, denied any 
common law marriage between Ernest and Bessie and filed a cross- 

bill in which they claimed an undivided half interest in the property. 

The trial court entered a decree quieting title to the property, holding 

in reliance on the Jacobs case, supra, that Bessie's heirs were entitled 
to receive only what their mother would have received if she had been 
the wife of Ernest. Defendants appealed, claiming they were not estopped 
from offering testimony showing their mother was not the wife of Ernest 
Porter and contending that the doctrine of estoppel protects only an in- 
nocent purchaser for value, and plaintiffs were not innocent purchasers 


for value. The Supreme Court affirmed the judgment for plaintiffs, 


quoting at length from the Jacobs case. See also: Hawley v. Dibble, 
184 Mich. 298, 151 N.W. 712; Stone v. Culver, 286 Mich. 263, 282 N.W. 
142, 119 A.L.R. 502; Thompson on Real Property, Section 2603, (1940 
ed.); Callwood v. Kean, 189 F.2d 565 (1951); Schneider v. Murphy, 183 
F.2d 777 (1950). 


The Supreme Court of Florida relied on the Jacobs case in its 
decision in Kerivan v. Fogal, 156 Fla. 92, 22 So. 2d 584 (1945), There 
a surviving wife conveyed property to an innocent purchaser. The heirs 
of the husband sought to establish an interest in said property claiming 
that it had been conveyed to their ancestor and his alleged wife at a 
time when she was married to another. The Chancellor invoked the 
principle that where one of two innocent persons must suffer - in that 
case an heir standing in the place of his ancestor or a purchaser of the 
property - the one who occasions the loss or makes it possible or could 
have prevented it must suffer. The intestate was responsible for the 
situation which gave rise to the controversy, and his carelessness or 
stupidity should not be visited upon the purchasers. 


In this Jackson case, let us also count among the sufferers, the 
appellant and the children who put such substantial sums of money into 
this realty. Shall the children of this decedent, who contributed so sub- 
stantially to the purchase of the realty, see it lost because of his failure 
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to be as he represented himself to them, his own children? There is no 

evidence whatever of any contribution by the appellees toward the realty, 
and yet are they to stand to gain the fruits of the children of Thomas, be- 
cause they failed to question Thomas as their legitimate father? 


Under this doctrine of estoppel which precludes plaintiffs from 
presenting evidence to show that Alice was not the wife of Thomas at 
the time the property was conveyed to them, evidence concerning Susie's 
alleged prior marriage to Thomas is immaterial and irrelevant. Jacobs 


vy. Miller, supra; Porter v. Landis, supra. 


As to the D. C. Redevelopment Land Agency, the lower Court 
adopted the principle of estoppel herein advanced. It is respectfully 
submitted that the principle therefore should have been granted as to 
the appellant, and the action accordingly dismissed also as to her. 


THE MARRIAGE OF THOMAS H. AND ALICE R. JACKSON 
SHOULD HAVE BEEN PRESUMED VALID | 
Appellees have evidence of a marriage of Thomas H. Jackson, 
before his relationship with Appellant, but Appellant argues a presump- 
tion arises that such prior marriage was dissolved at the time he entered 
into the common law relationship with Alice. 


The law is well established in the District of Columbia that there 
is a presumption upon a second marriage that a prior marriage has been 
dissolved, and that "strong, distinct, satisfactory and conclusive" evidence 
is required to rebut the presumption. Wheeler v. Terrell, 99 U.S. App. 
D.C. 168, 238 F.2d 29. While there may be some doubt as to whether 
such a presumption arises in respect to a later alleged common law 
marriage, Di Giovanni v. Di Giovannantonio, 98 U.S. App. D.C. 147, 238 


el 


1 
F.2d 29 the generally accepted rule is that there is no valid reason for 


The only authority given by the Court of Appeals for its statement that it 
may be doubtful that any such presumption arises in respect to a later alleged 
common law marriage, is "Selected Essays on Family Law 288 n.9 (Ass'n. of Am. 
L. Schools 1950)", which consists of a footnote to an anonymous editorial note 
from a 1917 Harvard Law Review, 30 Harv. Law Rev. 500, 501. 
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a distinction between a subsequent common law marriage and a|subsequent 
ceremonial marriage insofar as the efficacy of the presumption is con- 
cerned. Texas Employers' Insurance Ass'n. v. Elder. 282 S.W, 2d 371 
(1955); annotation 14 A.L.R. 2d 33; 55 C.J.S. Marriage, Section 43, p. 896; 
Welsh v. All Persons, 254 P. 179, 78 Mont. 370 (1927). 


— 

In Wheeler v. Terrell, 99 A.D.C. 168, the Court sustained the mar- 
riage on presumption. There was no evidence whatever of dissolution of 
the first marriage. There had been a prior living apart of parties to the 
first marriage, just as there was in this Jackson case. 


Thomas Jackson's only account at a bank shows he started it here 
in Washington in 1917. 


Was it surprising for this defendant, Alice, upon seeing the parties 


to the first marriage living apart, to assume that the relationship, what- 


ever it had been, was ended? 


Thomas had begun living in Washington in 1917. Thomas/and Alice 
did not begin living in Washington until 1926. With nine years of apparent 
living apart, and the assurances which Thomas gave Alice, that he was 
free to live with her, wasn't Alice justified in believing him? And if 
Alice had questioned the relationship with Thomas, with any doubt in 
her mind, wouldn't those doubts certainly be put to rest when Thomas's 
own son, the appellee, would visit them in Washington, at several dif- 
ferent addresses, and observe Alice then, and the children, and register 
no remonstrance whatever? (JA 29-30, 61-62). By appellee's own 
testimony (JA 61-62) we know he saw his father in Washington at dif- 
ferent residences, and observed Alice and the children. We heard no 
testimony whatever that he raised one word of inquiry, of accusation, 
or of objection, so long as Thomas lived. Contrast (Tr. C. 38)/and 
(JA 29-30) and (Tr. A. 50-51) (JA 61-62). 
As was so aptly said in Smith v. Bank (Tenn. 1905) 89 S.W. 392, 
and Johnson v. Johnson, not only the parties, but also the public has a 
deep interest, in view of the status of children born of the marriage, 
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the relations which may have sprung from it, the rights of property which 
may have been acquired on the faith of it, and all the consequential rights, 


obligations, and duties growing out of it. 


As is stated in 14 A.L.R. 2d 20, the presumption of a second mar- 


riage is based on a presumption of legality over illegality. How does 


this apply in the facts of the Jackson case ? Let us consider; what were 
Thomas's actions in the period of this second marriage? A basic fact 

is that he was paying his income tax, on the basis that this was a second 
marriage. Mr. Jackson may not have been a man learned in the ways of 
finance and law, but I would assert, without doubt, that he did not take 
lightly the claims he made with respect to his income tax. We have copies 
of returns which he filed, and signed under penalties of perjury. It is 
submitted that we certainly meet a strong presumption that a man would 
not commit perjury, and our presumption of legality over illegality be- 


comes very strong. 


Thomas Jackson signed a sealed instrument, the Deed of Trust, 
which named Alice as his wife, and we submit that he would not take 
that action lightly. 


Thomas Jackson's representations to his employer were that Alice 
was his wife. To find that these basic and significant actions in the con- 
duct of Mr. Jackson, in this period of second marriage, were illegal 
rather than legal, would be to strain at a presumption which, it is sub- 
mitted, is not warranted. 


Also it is stated in 14 A.L.R. 2d that the presumption of the 
validity of the second marriage is strengthened by the added presumption 
of the legitimacy of children. Here we have eleven children whose status 
is at stake. 


What were the parties themselves doing, of the alleged first 
marriage, that manifested their marital intentions. On the basis of the 
evidence, a finding is warranted that Thomas and Susie had not actually 
lived together for 40 years. 
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Appellees ask the Court to indulge the notion that Thomas was 
living in Washington all this time only because his work was in Washing- 
ton. Well, Thomas was retired since early 1955, and did he return to 
Virginia? No. 


Appellee would state that a man who is retired, and has no neces- 
sity to stay away, and who is almost totally blind, was living in Washing- 
ton, as he had been since 1917, considered himself to be the husband of 
a woman living in Virginia in an entirely separate household. If ever 
this man had any intention to return to a home and woman in Virginia, 
he could have, and certainly would have done so after his retirement. 
What possible justification could there have been for him to remain in 
Washington except the obvious one - that was the location of his; home 
and family. 


It would seem that there is a very cogent question - Why should 
the Court, under the facts in this case, strain itself to preserve the fic- 
tion of a continuing first marriage, when those parties themselves made 
no strain to preserve it. 


It is submitted that the facts in this case warrant a presumption of 


the validity of the second marriage. Horsley v. United States (1951), 88 
A.D.C. 150 - 187 F.2d 213. 


ALICE R. JACKSON TAKES FOR SERVICES TO DECEDENT 


Another principle which supports Alice Jackson in her claim for 
the property herein, lies in the principle that compensation is due her 
for her services to the decedent. Based on the premise that even if 
she were not found entitled to the whole property by survivorship, she 
is entitled to her half as tenant in common. That leaves the other half 
of the property on which she has the right to levy for services |to the 
decedent. In this case, half of the property involved would amount to 
less than $4,000.00. Under the reasoning of the principle asserted here, 
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Alice Jackson would be entitled to far more than that amount, and in 
fact would be entitled to more than the value of the whole of the property 
involved in this case. 


Application of this subject principle determined the result in the 
case of Walker v. Walker (1951), 330 Mich. 332, 47 N.W. 2d 633. In 
the Walker case, the supposed husband concealed the fact that he had a 
wife living at the time he contracted a common-law marriage with the 
plaintiff. The plaintiff brought an action for a determination of her 
interest in property which had been accumulated during the relation- 
ship. The Court held: 


A decree of $1000.00 against the party guilty of mis- 
representation and fraud in concealing the fact he had a 
wife living at the time he contracted a common-law mar- 
riage, as the reasonable value of the services rendered 
by the victim and the amount of contributions made by 
her to the accumulation of\property during the relation- 
ship is amply supported by testimony that, among other 
circumstances, the victim cooked meals, did the laundry, 
and performed other services during the 6-year period the 
parties lived together as husband and wife, and made sub- 
stantial contribution toward the purchase of a home and 
household goods. 


The Jackson City Bank case (1935), 271 Mich. 538, 260 N.W. 903, 
cited hereinbefore, also was decided in line with this same principle 
as set forth in the above Walker case. 


The principle is set forth in 31 A.L.R. 424 Annotation: Right of 


ee 


a Woman Who Lives With a Man in The Mistaken Belief That They Are 
Lawfully Married to Recover For Services. 


The subject Annotation states: 


There is a division of opinion on this subject, but a 
majority of the cases and the modern trend of the deci- 
sions seem to be in accordance with the rule in Re Fox, 

178 Wisc. 369, 190 N.W. 90, that a woman who, in good 
faith, lives with a man under the mistaken belief , caused 

by his fraud, that they are lawfully married, may recover, 
as upon implied contract, the value of the services rendered 
him. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS WILLIAM JACKSON, 
individually in his own right, and as 
Administrator of the Estate of Thomas 
H. Jackson, deceased, 

Woodford, Virginia, and 

SUSIE WILLIAMS JACKSON, 

Partlow, Virginia, and 

JOSEPH E. JACKSON, 

Warrenton, Virginia, 


Plaintiffs, 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CIVIL ACTION NO. 
) 871-'58 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Vv. 


ALICE R. COLEMAN, also known as 
ALICE R. JACKSON 

438 8th Street, S.W., Vincent House, 
Washington, D.C., and 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY, INC., A Corporation, 

685 Maine Avenue, S.W., 

Washington, D. C. 


(Serve: Oliver Gasch, U.S. Attorney for 
the District of Columbia), 


Defendants. 


COMPLAINT 
(To remove cloud on title to real property by cancelling 
deed; for an accounting; and for declaratory and other 
relief) 


1. This cause of action involves title to real property and this 
case is within the general jurisdiction of this Court. 

2. On to-wit, January 9, 1957, Thomas H. Jackson died intestate 
in the District of Columbia. At the time of his death he was the owner 
of the fee simple title to premises 438 - 8th Street, S.W., Washington, 
D. C., known as Lot 58, Square No. 435. 
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3. The said decedent left him surviving as his lawful widow the 
plaintiff Susie Williams Jackson to whom he was married on December 
3, 1903, in the District of Columbia, as appears from a certified copy 
of the certificate of said marriage attached hereto marked "Exhibit A", 
and made a part hereof. 

4. The said decedent left him surviving as his sole heirs at law 
and next of kin the plaintiffs Thomas William Jackson and Joseph E. 
Jackson, children of the aforesaid marriage to the plaintiff Susie Wil- 
liams Jackson, both of whom are living and are over the age of 21 years. 

5. That at the time of his death the said decedent was a legal 
resident of Spotsylvania County, Virginia, and the plaintiff Thomas 
William Jackson is the duly qualified administrator of the estate of 
said decedent, having been appointed and qualified in the Clerk's office 
of Spotsylvania County, Virginia. 

6. That by deed dated October 17, 1952, and duly recorded, title 
to the aforesaid real property known as Lot 58, in Square No. 435, in 
the District of Columbia, was purportedly conveyed to said decedent, 
Thomas H. Jackson, and to the defendant Alice R. Coleman, also known 
as Alice R. Jackson, as tenants by the entirety, said deed erroneously 
describing the said Alice R. Coleman, also known as Alice R. Jackson, 
as the wife of the said decedent, Thomas H. Jackson. The entire pur- 
chase price of said real property was paid by the decedent, or with funds 
which were the property of the decedent, and the said Alice R. Coleman, 
also known as Alice R. Jackson, contributed no part of the purchase 
price of said real property. 

7, That subsequent to the death of said decedent, the said defend- 
ant Alice R. Coleman, also known as Alice R. Jackson, on November 8, 
1957, executed and delivered a deed which purported to convey fee simple 
title to the aforesaid Lot 58 in Square No. 435 to the defendant District 
of Columbia Redevelopment Land Agency. In said deed the defendant 
Alice R. Coleman, also known as Alice R. Jackson, described herself 


as surviving tenant by the entirety of her husband Thomas H. Jackson, 
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whereas in truth and fact she was not such a surviving tenant of decedent 
for the reason the plaintiff Susie Williams Jackson was his lawful wife, 
and remained such until decedent's death, and is now decedent's lawful 
surviving widow. Plaintiffs allege that said purported conveyance of 

the said real property mentioned by the defendant Alice R. Coleman, 
also known as Alice R. Jackson is a nullity for the reason that the 
plaintiffs are the fee simple owners of said real property, as the surviv- 
ing widow and heirs at law of said decedent Thomas H. Jackson, and that 
said deed purporting to convey title to decedent and said Alice R. Cole- 
man, also known as Alice R. Jackson, described therein as a wife of 
said decedent, was ineffectual to pass any title or interest in said real 


property to said defendant Alice R. Coleman, also known as Alice R. 
Jackson, for the reason she was not the wife of decedent and therefore 
could not take title as tenant by the entirety, and the entire purchase price 
of said real property was paid with funds belonging to decedent. 

8. That in addition to the aforesaid real property, decedent owned 


a bank account in the American Security and Trust Company at the time 
of his death in which there was at least $325.00. Said bank account was 
derived entirely from funds of said decedent, no part of the same being 
the property of the defendant Alice R. Coleman, also known as Alice R. 
Jackson, although said account was in the joint names of decedent and 
the said Alice R. Coleman, also known as Alice R. Jackson, 4s a matter 
of convenience only. 
9. Plaintiffs further allege that decedent owned other property at 
the time of his death, the exact nature and whereabouts of which is 
unknown to these plaintiffs. 
10. That the aforesaid deed executed by the said Alice R. Coleman, 
also known as Alice R. Jackson, purporting to convey said premises 
Lot 58 in Square No. 435 to the defendant District of Columbia Redevelop- 
ment Land Agency was duly recorded among the land records of the 
District of Columbia, and the same has become and now is a [cloud upon 
the title of these plaintiffs’ to the said land hereinbefore described and it 
should therefore be cancelled, set aside and held for naught. 
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41. Plaintiffs are informed and believe, and therefore allege that 
the said Alice R. Coleman, also known as Alice R. Jackson, in addition 
to the assertion and claim of an interest in and the title to the land 
described in the aforesaid deed executed by her and delivered to the 
District of Columbia Redevelopment Land Agency, is also claiming an 
interest in and title to other property of said decedent, and is making 
other claims, all based on her assertion that she is the surviving widow 
of said decedent. 

12. The foregoing acts of the defendant Alice R. Coleman, also 
known as Alice R. Jackson, complained of herein, have caused and are 
now causing irreparable injury, damage and loss to the plaintiffs, and 
each of them. 


WHEREFORE, plaintiffs pray: 
1. That a declaratory judgment be entered herein decreeing that 


the plaintiffs are the surviving widow and the sole heirs at law, respec- 
tively, of said decedent Thomas H. Jackson, and as such are the owners 
of all personal property and of the fee simple title to all real property 
owned by the decedent Thomas H. Jackson at the time of his death, in- 
cluding the real and personal property specifically mentioned and 
described herein. 

2. That the purported conveyance of said Lot 58, in Square No. 
435, in the District of Columbia, to the District of Columbia Redevelop- 
ment Land Agency, defendant herein, by the defendant Alice R. Coleman, 
also known as Alice R. Jackson, be declared null and void, and a cloud 
on the title of the plaintiffs to said real property, and removed there- 
from. 

3. That the defendant Alice R. Coleman, also known as Alice R. 
Jackson, be compelled to account to plaintiffs for all other property 
owned by the decedent at the time of his death, real and personal, which 
has come into her possession or over which she has exercised any 
dominion or control, and to turn over the same to plaintiffs insofar as 
possible, and that’ plaintiff administrator may have judgment for any 
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deficiency, as well as damages for the wrongful detention thereof; and 
for the value of rents and profits of all real estate; for all personal 
property owned by said decedent at the time of his death, or the value 
of the same, including the funds on deposit in the American Security & 
Trust Company mentioned herein. 

4. That plaintiffs may have such other and further relief in the 
premises as may be just. 


/s/ PAUL LEE SWEENY 
Attorney for Plaintiffs 
725 - 15th Street, N.W. 
Washington 5, D. C. 


| Filed July 3, 1958] 


ANSWER AND CROSS-CLAIM OF DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, INC. 


First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering specifically the numbered paragraphs of the complaint, 
defendant District of Columbia Redevelopment Land Agency, Inc. avers: 
1. Defendant District of Columbia Redevelopment Land Agency, 
Inc. is not required to answer the allegations contained in paragraph 1 
of the complaint. 
2. Denied. 
3. Denied. 
4. Denied. 
5. Defendant District of Columbia Redevelopment Land Agency, 


Inc. is without knowledge or information sufficient to form a belief as to 
the truth of the matters alleged in paragraph 5 of the complaint. 

6. Defendant District of Columbia Redevelopment Land Agency, 
Inc. admits that by deed dated October 17, 1952, duly recorded, title 
in fee simple to real property known as Lot 58, in Square 435, in the 
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District of Columbia was conveyed to decedent Thomas H. Jackson and 
wife, Alice R. Jackson, as tenants by the entirety, by George F. O'Brien, 
Executor under the Will of Sadie K. Garley, said deed stating that "sale 
of the above-described property was ratified to said Thomas H. Jackson 
who has directed that conveyance be made to the parties hereto of the 
second part as tenants by the entirety as evidenced by his signature 
hereto," and that the aforesaid deed correctly describes the defendant 
Alice R. Jackson as the wife of the decedent, Thomas H. Jackson. Each 
and every other allegation contained in paragraph 6 of the complaint is 
denied. 

7. Defendant District of Columbia Redevelopment Land Agency, 
Inc. admits that by deed dated October 25, 1957, duly recorded, the 
defendant Alice R/ Jackson, executed and delivered a deed conveying 
fee simple title to’ Lot 58, Square 435, in the District of Columbia, to 
the defendant District of Columbia Redevelopment Land Agency, Inc.; 
and that the aforesaid deed dated October 25, 1957 correctly described 
defendant Alice R. Jackson as the surviving tenant by the entirety of her 
deceased husband Thomas H. Jackson. Each and every other allegation 
contained in paragraph 7 of the complaint is denied. 

8. Defendant District of Columbia Redevelopment Land Agency, 
Inc. is without knowledge or information sufficient to form a belief as 


to the truth of the matters alleged in paragraph 8 of the complaint. 


9. Defendant District of Columbia Redevelopment Land Agency, 

Inc. is without knowledge or information sufficient to form a belief as 
to the truth of the matters alleged in paragraph 9 of the complaint. 

10. Defendant District of Columbia Redevelopme nt Land Agency, 
Inc. admits that the deed referred to and described in paragraph 7 of 
this answer was duly recorded upon the land records of the District of 
Columbia. Each and every other allegation contained in paragraph 10 
of the complaint is denied. 

11. Defendant District of Columbia Redevelopment Land Agency, 
Inc. is without knowledge or information sufficient to form a belief as 
to the truth of the matters alleged in paragraph 11 of the complaint. 
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12. Paragraph 12 of the complaint contains conclusions of law 
and do not therefore require answer, but if answer be required, defend- 
ant denies the allegations contained therein. 
Third Defense 
Defendant District of Columbia Redevelopment Land Agency, Inc. 
was without actual or constructive notice of any defects in the title of 
defendant Alice R. Jackson, and relied upon the land records |on file in 
the Office of the Recorder of Deeds, District of Columbia, injpurchasing 
the property described in the complaint and this answer, and/as a result 
of such lack of notice and reliance on the land records is a bona fide 
purchaser for value. 
Fourth Defense 
As a result of the decedent Thomas H. Jackson causing the October 
17, 1952 deed, referred to in paragraph six of the answer, to|be made to 
himself and his wife Alice, as tenants by the entirety, specifically ratify- 
ing and directing, on the deed, that the conveyance be made as tenants by 


the entirety, and by causing or permitting the deed to be recorded, the 


plaintiffs herein are estopped from denying that Alice R. Jackson convey- 
ed valid fee simple title to the property referred to in paragraph 6 of 
this answer to the defendant District of Columbia Redevelopment Land 
Agency, Inc. 
Fifth Defense 

In the event that this Court finds that the defendant Alice R. Jack- 
son was not the wife of the decedent Thomas H. Jackson, the deed dated 
October 17, 1952 to decedent Thomas H. Jackson and wife, Alice R. 
Jackson, and referred to in paragraph 6 of this answer had the effect 
of conveying to defendant Alice R. Jackson a joint tenancy or, in the 
alternative, a tenancy in common and, accordingly, the deed dated 
October 25, 1957 by defendant Alice R. Jackson to the District of Col- 
umbia Redevelopment Land Agency, Inc. referred to in paragraph 7 of 
this answer had the effect of conveying all of defendant Alice R. Jack- 
son's right, title and interest in and to the aforesaid real property 
designated Lot 58, Square 435, in the District of Columbia land records. 


8 
CROSS-CLAIM 

1. Defendant District of Columbia Redevelopment Land Agency, 
Inc. alleges that by deed executed October 25, 1957 by the defendant 
Alice R. Jackson to the defendant District of Columbia Redevelopment 
Land Agency, Inc. said deed being referred to in paragraph 6 of the 
complaint and paragraph 6 of the answer by the defendant District of 
Columbia Redevelopment Land Agency, Inc., the defendant Alice R. 
Jackson covenanted that she warranted generally the property conveyed 
by the said deed and that she would execute such further assurances of 
said land as may be requisite. 

2. If the relief requested in the complaint herein against the 
District of Columbia Redevelopment Land Agency, Inc. is granted in 
whole or in part, the covenants by defendant Alice R. Jackson in the 
October 25, 1957 deed will be breached and as a result of such breach 
defendant Alice R. Jackson will be liable to the defendant District of 
Columbia Redevelopment Land Agency, Inc. in the amount of $7,006.95, 
or in an amount which can by computation be made certain, plus interests 
and costs, and she will be liable on her covenant to execute such further 
assurances of said land as may be requisite. 

WHEREFORE, defendant District of Columbia Redevelopment Land 
Agency, Inc. demands judgment against the plaintiffs herein, together with 
interest and costs of this suit or, in the alternative, judgment against the 
defendant Alice R. Jackson in the sum of $7,006.95, or in an amount which 
by computation can be made certain and a judgment against said defendant 
requiring her to execute such further assurances of said land as may be 
requisite, together with interest and the costs of this suit, and defendant 
District of Columbia Redevelopment Land Agency, Inc. prays that it may 
have such other and further relief in the premises, including reformation 
of deeds referred to herein, as may be just and proper. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ E, RILEY CASEY 
Assistant United States Attorney 


/s/ DYER JUSTICE TAYLOR 
Assistant United States Attorney 


[ Certificate of Service ] 


[ Filed June 23, 1958] 
ANSWER OF DEFENDANT ALICE R. JACKSON 

First Defense: 

1. The averments of paragraphs 1, 2, 3, 4, and 5 of the Complaint 
are denied. 

2. The averments of paragraph 6 of the complaint are denied, 
except that by deed dated October 17, 1952, duly recorded, title to real 
property known as Lot 58, in Square 435, in the District of Columbia, 
was conveyed to decedent, Thomas H. Jackson, and to defendant Alice 
R. Jackson. 

3. The averments of paragraph 7 are denied, except that on or 
about November 8, 1957, Alice R. Jackson executed and delivered a deed 
conveying fee simple title to the aforesaid Lot 58 in Square No. 485 to 
the defendant District of Columbia Redevelopment Land Agency. 

4. The averments of paragraph 8 of the complaint are denied. 

5. This defendant is without information sufficient to form ja belief 


as to the truth of the averments of paragraph 9, and accordingly denies 


the same. 
6. The averments of paragraph 10 of the complaint are denied. 
7. This defendant is unable to reply with intelligence as to the 
speculations in paragraph 11 of the complaint, and denies the same. 
8. The averments of paragraph 12 of the complaint are denied. 
Second Defense: 
9. And for a further defense to the complaint herein, this defendant 
says that the plaintiff fails to state a cause of action for which relief can 
be granted. 
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WHEREFORE, this defendant prays that the complaint herein be 
dismissed with costs. 


/s/ DALE L, BUTTON 
1030 Woodward Building 
Washington 5, D. C. 
STerling 3-2452 
Attorney for Defendant 
Alice R. Jackson 


[ Certificate of Service] 


[ Filed July 25, 1958] 


ANSWER OF ALICE R. JACKSON TO CROSS- 
CLAIM OF DEFENDANT DISTRICT OF 

COLUMBIA REDEVELOPMENT LAND AGENCY, 
INCORPORATED 

The cross-claim fails to state a claim upon which relief 


can be granted, and the averments therein are denied. 


The complaint herein fails to state a claim upon which 
relief can be granted as to either Defendant Alice R. 
Jackson or Defendant District of Columbia Redevelop- 
ment Land Agency, Incorporated. 


WHEREFORE Defendant Alice R. Jackson demands that 


the Complaint and the Cross-claim herein be dismissed, together 


with costs. 


/s/ Dale L. Button 
x * * 


Attorney for Defendant, 


[ Certificate of Service] ‘Alice R. Jackson 


ED 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Friday, November 20, 1959 


* * * * 


MR. BUTTON: I make my objection as a matter of record, 
Your Honor, at this time. I was heard yesterday briefly in this 
matter but I object in behalf of Alice R. Jackson, and this on the 
basis of the authorities which have been heard and which I will put 


before you now. 


In the annotation, 119 ALR 515, which was brought to the 
attention of the Court yesterday, inthe annotation “Estoppel to 
deny estate by entireties by reason of facts extrinsic to instruments 
which on their face created such estate," the case of Stone v. 


Culver, in Michigan, and Jacobs v. Miller, in Michigan, upheld 
the theory of estoppel which I support at this point. 


* * * * 


THE COURT: The Court is inclined to accept the reasoning of 
the Michigan Supreme Court. Accordingly, the objection interposed 
by Miss Park on behalf of the District of Columbia Redevelopment 
Land Agency will be sustained. 


The Court thinks the Court should reserve ruling upon the 
objection made by Mr. Button and proceed with the evidence, and 
that it should be understood that Mr. Button has leave to rely further 
at appropriate time in the trial upon the principles of law which have 


been discussed. 


* 
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WHEREFORE, this defendant prays that the complaint herein be 
dismissed with costs. 


/s/ DALE L. BUTTON 
1030 Woodward Building 
Washington 5, D. C. 
STerling 3-2452 
Attorney for Defendant 
Alice R. Jackson 


[ Certificate of Service] 


[ Filed July 25, 1958] 


ANSWER OF ALICE R. JACKSON TO CROSS- 
CLAIM OF DEFENDANT DISTRICT OF 

COLUMBIA REDEVELOPMENT LAND AGENCY, 
INCORPORATED 

The cross-claim fails to state a claim upon which relief 


can be granted, and the averments therein are denied. 
The complaint herein fails to state a claim upon which 
relief can be granted as to either Defendant Alice R. 


Jackson or Defendant District of Columbia Redevelop- 
ment Land Agency, Incorporated. 


WHEREFORE Defendant Alice R. Jackson demands that 


the Complaint and the Cross-claim herein be dismissed, together 


with costs. 
/s/ Dale L. Button 


* * * 


[ Certificate of Service] ee Seema 
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deny estate by entireties by reason of facts extrinsic to instruments 
which on their face created such estate," the case of Stone v. 
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the theory of estoppel which I support at this point. 


* * * * 


THE COURT: The Court is inclined to accept the reasoning of 
the Michigan Supreme Court. Accordingly, the objection interposed 
by Miss Park on behalf of the District of Columbia Redevelopment 
Land Agency will be sustained. 


The Court thinks the Court should reserve ruling upon the 
objection made by Mr. Button and proceed with the evidence, and 
that it should be understood that Mr. Button has leave to rely; further 
at appropriate time in the trial upon the principles of law which have 
been discussed. 


* 
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ALICE R. JACKSON 


* * * 


Washington, D. C., 
Wednesday, November 25, 1959 


* * * cd 
CROSS-EXAMINATION 
BY MR. BUTTON: 
Q. I show you letters which have been admitted in evidence as 
A-4 Plaintiff's Exhibit 32 and ask you if you have ever before seen any 


of these letters, before they were shown to you. A. No, I had never 


seen them. 

Q. Before they were shown by your attorney here? A. No, I 
had never seen them. 

* * * * * 

@. Mrs. Jackson, when did you and Thomas Jackson start living 
together in Washington? A. The 26th day of April 1926, 605 Second 
Street, Southwest. 

Q. Did you'and Thomas Jackson live together constantly from 
that time until his death? A. Constantly until death. 

A-5 Q. Did you believe you were living during that entire time as man 
and wife? A. Yes. 

Q. Were there children born to you while living together ? 

A. Yes. 
Q. Inthis way? A. Yes. 
Q. How many children were born? A. Eleven. 
* * * (Objection) 

THE COURT: Well, I will hear the evidence. Go ahead. 

Q. (By Mr. Button) Are any of those children now in military 
service? A. Yes. William and Herbert, he is stationed in Europe. 

Q. Mrs. Jackson, did you ever know that Thomas Jackson was 
lawfully married'to anyone else? A. No, I did not know he was law- 
fully married. He told me that Susie Williams Jackson had a husband 
in Philly, and he wrote the letters, that he was not legal. 
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Q. When you came to Washington in 1926, did Mr. Jackson or 
had Mr. Jackson told you that he was free to live with you? A. That 
is right. Correct. 
Q. Asahusband? A. That is right. 
A-6 Q. When you and Thomas Jackson bought the house at 438 8th 
Street, Southwest, did you then believe you were Thomas's lawful com- 
mon law wife? <A. Yes. 
Q. Mrs. Jackson, Mr. Sweeny has asked you before cgncerning 
the deposition which you made at the office of Reasoner & Davis, and he 
read certain questions which were asked to you and certain answers which 
you gave. I also asked you some questions, and I asked you this question. 
This is my question: 
At one point in the questioning from Mr. Trimble, 


he said that Susie and Thomas Jackson were living to- iN 


gether as man and wife. Do you believe they were livi 
together as man and wife legally? 
And the answer you gave was: 
I wouldn't know. 
Was that the answer that you gave at that time? A. Yes. 
Q. Mrs. Jackson, Mr. Sweeny in questioning you before, referred 
to the time when the plaintiff Thomas Jackson came to your house and 
there was a discussion as to the body of Thomas Jackson. A. Yes. 
Q. Did you ever say to anyone that Thomas's body should be 
taken to Virginia to be seen or to be near his wife? A. No, I did not. 
A-7 Q. Referring, Mrs. Jackson, to the $2,500 loan which you made 
in buying the house at 438 Eighth Street, Southwest, will you describe 
to us how the payments were made on that loan up till the time of Mr. 
Jackson's death. A. Well, when Mr. Jackson, when he was working, 
he would come by, to save paying another car fare going back, he would 
stop and cash his check. He come home, I always gave him $25, and he 
would. And that is the way we paid it. 
Q. When he was working he would stop and cash his check? 
A. That is right. 
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. Where? A. At Pimplico Building. 
. And he would bring the cash home? A. That is right. 

Q. That would be the entire cash from the check? A. That is 
right. 

Q. And had he paid the loan note at that time? Had he made his 
payment on it at that time? A. Yes, sir. When he comes home I gives 
him the $25. 

Q. When he came home you would give him $25? A. That is 
right. 

Q. You mean he paid 25 and you paid 25? A. Yes. It was $50. 
But I didn't have to pay but $25 a month. 

A-8 Q. After Mr. Jackson's retirement, when he was receiving the 
$190 per month check, will you describe how the payments were made 
on that loan at Perpetual. A. Well, we done the same. He would go up 
there and take one of the kids and go up there and cash the check and 
go back home and I gave him the $25. We had to have two pays. 

Q. He would go up where? A. Up Perpetual Building. 

Q. And what would he do there? A. He would cash his check. 

Q. His retirement check? A. Yes. That is right. 

Q. Would he make the entire payment on the loan at that time, 
the entire $50 payment? A. Yes, he would take the fifty out of his 
check and then when he comes home I gives him the $25. 

Q. So that after Mr. Jackson's retirement, also, $25 of the $50 
came from Mr. Jackson and you paid him $25? A. Yes; that is right. 

* * * * * 

A-10 RECROSS-EXAMINATION 

BY MR. BUTTON: 

Q. When you paid money, Mrs. Jackson, to Thomas Jackson, 
when you paid $25 to Thomas Jackson, on payment of the loan, would 
you ask him for a receipt? A. No, I wouldn't ask him for no receipt. 

Q. At the time of the down payment on this house, Mrs. Jackson, 
which you purchased in 1952, that down payment was made in cash, 
wasn't it? <A. Yes. 
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A-11 Q. Will you tell us how that down payment in cash was accumulated 
so that it could be paid? A. Well, at the meantime Herbert came from 
overseas; well, you get $300 or $400 when you come from overseas. 
Well -- 
Q. So we can here now, talk loudly. A. He came home. He give 
me a hundred dollars, and he gives Mr. Jackson a hundred dollars. He 
gave him a hundred dollars. Well, I saved that. And then he give me 


more money. You see, we kept saving money until after we got this 


money together, and then my daughter, she give me money. I/don't 
know exactly how much it is. 
Q. Which daughter? A. Louise. 
Q. When did you first start talking and thinking about buying this 
house on Eighth Street? A. It was 1951. 
Q. About what month? A. It started, in February, soon after a 
gentleman died was in the house. 
Q. In 1951? A. Yes. We started talking about it. But made no 
payments. No payments. 
Q. And from that time on were you and Mr. Jackson working to 
accumulate the cash? A. That is right. That is right. | 
A-12 Q. And now tell us during that period of time where that cash 
came from. A. Well, some of it came from me, my daughter, and my 
son from overseas, and we kept saving it up until we got this amount of 
money, because they had bets on the house, and who bet the largest amount 
would get the bet. So another lady was betting. 
Q. Was what? A. Was betting on the house. 
Q. Do you mean bidding? A. Yes. And so she didn't get up 
enough and all the time, every week, Mr. Matthew would stop/in, he 
said the lady is a little higher than that, and kept on until the bid went 
on and we had more, and so that is how the house began. 
Q. Were you and Mr. Jackson keeping this accumulation of money 
incash? A. Yes, we had it in cash. 
Q. During this period from February '51 until November '52? 
A. That is right. 
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Q. How much money do you think Mr. Jackson himself, Thomas 
Jackson, put in this down payment? A. Well -- 

MR. SWEENY: If Your Honor please, now if she knows, I have no 
objection to that. But the way he is asking that question-- 

A-13 THE COURT: Yes. Not what she thinks, but what she knows. 

Q. (By Mr. Button) Do you know, Mrs. Jackson, how much money 
Mr. Jackson made toward this down payment? A. Well, I think he had 
about two hundred-and-some and I had two hundred-and-some and then 


my daughter she gave, I don't know quite how much it was but I know it 


balanced up. 

@. And there was money accumulating from your sons in service? 
A. All along, I was getting those checks. 

Q. What were you doing with those checks? A, I was keeping 
some there and spending some in the home. 

Q. Did you, Mrs. Jackson, make something like a $200 payment 
very early in this bid on the house? 

MR. SWEENY: Iam going to object again, Your Honor, to that 
kind of a question! He said something like a $200 payment. I don't 
think that that is a fair question to ask the witness. I think that is too 
vague and indefinite, Your Honor. 

Q. (By Mr. Button) Did you make a $200 payment early in buying 
this house? A. Yes, I got $225 at that time, out of the Post Office. 

Q. What was the purpose of that payment? A. Well, that was 

A-14 for the house too. 

Q. Was that the first deposit that was made for this house? 

A. Yes. 
Q. You made the very first deposit toward buying this house ? 

A. Yes. 
Q. About when was that? A. Well, it was -- What you mean? 
Q. When did you make that first deposit that you mentioned? 

A. Well, it was in January. 

Q. When? A. In'51. 

Q. January '51? <A. Yes. You see, we hadn't started buying it. 
But he had give the gentleman for just for him to have it all so when he 
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get the $500. 
Q. To whom did you pay that money? A. It was to Mr. Matthews. 
Q. You know who he worked for? A. No. 
Q. But you paid it to him as the first deposit toward buying that 
house? A. Yes. 
Q. And where did that money come from when you paid it at that 
time? A. That was what I had saved up. 
Q. And where did you keep it? A. Well, I had a closet I kept it 
. [had a closet, I have a secret place. 
Q. You had kept it in cash? A. Yes. I kept that in cash. 


MR. BUTTON: No further questions. 
* * * 


MR. BUTTON: The defense at this time, Your Honor, moves to 
dismiss the complaint. We move on the basis of the fact that the deed 
is now in evidence before the Court, Your Honor, and it shows the pro- 
vision, as we have said before, that this property, the real property, is 


to be conveyed to Thomas H. Jackson and to his wife as tenants by the 
entirety. As to the deed itself, I refer to Corpus Juris Secundum on Joint 
Tenancy, Section 3d. which says: 
* * * * * 
MR. BUTTON: Well, it is the position of the defendant, Your Honor, 
that the intention is clearly set forth within the terms of the deed and that 
A-16 in terms of realty law they must be recognized as between the parties 
and all others. 
I, of course, have brought to the Court's attention and the Court 
ruled with respect to estoppel in this case in the Jacobs case and the 
Porter v. Landis case in Michigan, and since those have been fully argued 
I will not belabor them before the Court but I reaffirm them with respect 
to my position at this time. 
THE COURT: Yes, you have a perfect right to do that. 
MR. BUTTON: And I come again now, Your Honor, however, to the 
case of Schwarz v. United States, which was before Your Honor before, and 
it does in its opinion mention the two Michigan cases, Jacobs y. Miller, 
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50 Mich. 119, Stone v. Culver, 286 Mich. 263. And whereas this Schwarz 
case was attacked by Mr. Sweeny on the basis that it was not related to 


the problem here at all, because the money came entirely from the wife 


in the purchasing of this property, Your Honor, I believe that the evidence 
as it is now before the Court brings this case particularly to the attention 
of the Court, because the evidence is tending to show us that the man, Mr. 
Jackson, had a great deal of his funds during this period in question going 
to Virginia, so it is not possible for us to see how he had any great amount 
of funds left in Washington to put into the purchase of this property. 
A-17 Mr. Sweeny brought to our attention the fact that Schwarz case 
goes into the question of resulting trust. And I am now, on the basis of 
the evidence before the Court, able to adopt that position also as to the 
defendant. I quote from Schwarz v. United States: 
"The typical case of resulting trust where the 
purpose of a conveyance fails is a resulting 
trust infavor of the grantor; but, as pointed out 
in Rosenthal v. Miller, above, where there is 
a consideration for the conveyance, the trust 
results in favor of the party who has furnished 
the consideration." 

My position in this case, Your Honor, is that Thomas Jackson, in 
the special paragraph in the deed, directed that it was to be specifically 
conveyed to him and to Alice as tenants by the entirety and in doing so he 
did so in full knowledge that there was consideration for that to be done. 

What was the consideration? He had lived with this woman at that 
time some 26 years of married life. He well knew that would constitute 
valid consideration for this action. She was the mother of eleven children 
born to him and her in that period of time. Plenty of consideration to 
support his including that provision in the deed in which Schwarz v. United 
States says could well give rise to a resulting trust. 

4-18 But in addition to that, Your Honor, we now see that there was a 
great deal of money from this woman going into the purchase of this 
home, and we know it had to be going from her because his money was 
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going down to Virginia apparently in large sums, at least according to the 
contention of the plaintiff. So the contribution of this woman by her own 
testimony, and by the facts as we know they must have been, greatly en- 
larges the constribution of her toward buying this property. And there- 
fore the resulting trust must be considered to have arisen as to her own 
interest. 

* * * * * 

And I submit, Your Honor, that the provision of Mr. sackeon in 
this deed established Mrs. Jackson as a grantee and she was well within 
A-19 the provisions which provide in the Schwarz case, that a resulting 
trust should have arisen in her favor. 


In considering, Your Honor, the cases which we have ores 


before, under the annotation, 119 ALR 515, annotation is titled "Estoppel 
to deny estate by entireties by reason of facts extrinsic to instruments 
which on their face created such estate,"' I alluded to cases cited under 
this annotation before, Your Honor, and indicated that the thread of dis- 
tinction which runs through these cases, as to whether estoppel was 
going to be upheld or denied as to the right of the claimant parties to 
bring in evidence on this property in question, was whether the parties 
both knowingly went into these transactions with knowledge which put 
them both at fault or whether they were without that knowledge. 
I submit, Your Honor, that this defendant Alice Jackson |went into 
this conveyance, according to her own testimony, that she was entirely 
without any knowledge which would jeopardize her interest in this 
property; and we must certainly assume that the amount of money which 
she poured into this property, even without her testimony, Your Honor, 
would establish that she was doing it without knowledge that it) was in 
jeopardy. No reasonable person would have poured their money into an 
enterprise of such doubt. 
THE COURT: Isn't the question of her knowledge a nominal ques- 
A-20 tion for the Court ? 
MR. BUTTON: Yes, Your Honor. 
THE COURT: And do you think that upon the whole of the plaintiff's 
case that that is not a disputed matter ? 
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MR. BUTTON: I take the position at this point, Your Honor, that 
her own testimony has gone to the point of her knowledge. 

THE COURT: But at this stage the Court cannot consider the 
testimony of one witness. 

MR. BUTTON: I don't presume, Your Honor, to enforce upon the 
Court my conclusion that it was without knowledge. I take the position 
of my own defendant, that she has stated that it was without knowledge. 
But I do bring to your attention that her actions in pouring her money 
into this venture would go far toward indicating that she was without 
knowledge. 


I pass now, Your Honor, to a principle which is embodied in 14 ALR 


2d 7, the Annotation "Presumption as to Validity of Second Marriage.” 


And, Your Honor, this Annotation I ask to read quotations from it which 
will go to my position, and following these quotations the annotation is 
replete with cases which shall sustain it. I shall read the jurisdictions 
which this annotation lines up in respect to its positions which I have 
quoted. In the annotation 14 ALR 2d, page 10: 
"The generally accepted view is that a second marriage 

will be presumed to be valid and that such presumption of 

continuance is stronger than and overcomes the presumption 

of continuance of the prior marriage and the presumption of 

continuance of life of the prior spouse, inasmuch as it is pre- 

sumed in favor of the second marriage that the prior marriage 

was terminated by death or divorce." 
Also on page 10: 

"While there is some authority to the contrary, the 

presumptions attaching to a second marriage may be invoked 

in favor of a subsequent common-law marriage as well as a 

second ceremonial marriage." 

* * * 

MR. BUTTON: Continuing under this annotation, Your Honor, 

Section II, Presumptions as to validity: 
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"It is well established that when a person has entered 
into two successive marriages, a presumption arises in 
favor of the validity of the second marriage." 

A footnote to that comment says: 

"This rule is supported by necessary implication by 
the numerous cases holding that on proof of a second mar- 
riage, a presumption arises that the prior marriage was 
terminated by death or divorce." 

I have already indicated to you the statement that this could arise as to 
A-22 a common-law marriage just as effectively as to a ceremonial 
marriage, Your Honor. There is evidence before you, both asj to the 
defendant and as to the deed itself, establishing this marital relation- 
ship which the decedent himself put in the deed at that time. 
* * * * * 
A-23 MR. BUTTON: Section 9 of this annotation: 

"The courts do not appear to be entirely in accord as 
to whether the fact of a subsequent marriage is of itself 
sufficient to raise a presumption that a former marriage 
has been terminated by divorce. The great weight of 


authority is to the effect that a subsequent marriage raises 


such a presumption.” 
Quoting from the annotation: 

"In Nelson v. Jones, 245 Mo. 259, 151 SW 80, it is 
declared that when the presumption that a marriage once 
established continues to exist is confronted by presumptions 
in favor of innocence rather than crime -- in favor of morality 
instead of vice -- the former presumption gives way and the 
latter obtains, so that if A and B are married, and afterward 
A and C, by virtue of a common-law or ceremonial marriage, 
consort together as husband and wife during B's life, the bur- 
den of proof that A and B were not divorced (and that con- 
sequently the relations between A and C are meretricious 
and criminal) is upon the party asserting the fact, though it 
is a negative fact hard to prove. 
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If a former spouse is living, the law, in cases involv- 
ing the settlement of property rights, will presume that one 
or the other party to the former marriage had procured a 


A-24 divorce before the second marriage was entered into.” 
And it cites Gamble v. Rucker, 124 Tenn. 415. 
"In Franklin v. Franklin (1922, Tex Civ App) 247 SW 
329, a presumption of divorce as to a former marriage was 


held applicable where it appeared that after a separation of 

the parties," -- 
And I think that is significant in this case. 

-- "the man remarried and lived with his second wife for 

more than thirty years, even though there was no evidence 

that the man ever obtained a divorce from his former spouse, 

and several witnesses testified that so far as they knew no 

divorce was obtained." 
And so, Your Honor, with respect to this annotation, we are interested 
in what is the position of this jurisdiction. We are interested in-what 
is the position of this jurisdiction, Your Honor, as to the presumption of 
the validity of the second marriage. 

And I bring to the Court's attention Wheeler v. Terrell, 99 App. 
D.C. 168. The person Nellie married the deceased in Georgia in 1931. 
Two children were born of this marriage. In August 1940, Nellie 
married Wheeler and they lived as man and wife without divorce from 
Terrell. Terrell married Lucile in 1942. There was no evidence of 
divorce as to the first marriage at the time of the second marriage. 

A-25 The Circuit! Court of Appeals, Judges Miller, Fahy and Danaher, 
sustained Judge McGuire when they say: 
"Georgia statutes provide that where there is more 

than one marriage the law presumes the last one to be 

valid, with the burden upon one who attacks it to overcome 

this presumption by proving its invalidity. And in Harsley 

v. United States, 88 U.S. App. D.C. 150, we said: 
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'* * * Few rules are better settled than 
that "A marriage proved to have taken place is 
presumed to be valid until the contrary is proved. 
Hence a death or divorce necessary to remove the 
impediment of a prior marriage is presumed * * *, 
While the presumption may be rebutted, the rebut- 
ting evidence must be strong, distinct, satisfactory, 
and conclusive.’ ''' 

With respect to the Jackson case here, Your Honor, I think it is 
most interesting as to what the evidence was in the Wheeler v, Terrell 
case. The Court says: 

Appellant introduced some evidence to the effect that 
a search of certain records failed to disclose that Terrell 
had obtained a divorce from her and contended, therefore, 
that she was his lawful widow. But this evidence, and her 
testimony that she had not divorced him, were not so satis- 
factory or convincing as to warrant us in holding to be 
A-26 erroneous the finding of the District Court that appellee 
was the lawful widow of the insured Terrell." 
In this case, Your Honor, therefore we have a case where there was a 
first marriage in 1931; the party Nellie, the appellant in this case, had 
married Wheeler and they lived as man and wife without a divorce from 
Terrell and no one produced any evidence of a divorce. And Terrell 
himself married Lucille in 1942. That is the second marriage; And the 
second marriage, Your Honor, was sustained in this case without any 
more, in my opinion, less evidence to go to the rebutting of the presump- 


tion of the first marriage, than we have here in the Jackson case. 
I submit, Your Honor, that the case of 99 App. D.C. 168, and the 
evidence which the Court of Appeals allowed to stand in maintaining the 


presumption of a second marriage in that case, should control) this case 
as to a finding as to the validity of the second marriage, when|we have 
all the facts which are before the Court at this time, Your Honor, the 
facts of thirty-one years of cohabitation, of the eleven children which 
were born of this relationship. 
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I want to bring to your attention, Your Honor, the language which 
was used in the cases of Smith v. Bank, 89 SW App 392, which has been 
brought to your attention before, Your Honor, and I use the language -- 


the case of Smith v. Bank was 1905 -- brought forward the language of 


A-27 the Johnson case, Your Honor, in this way. The court said: 
"And the question whether, after so great a lapse of 
time, such a marriage can be declared void from the begin- 
ning, is one in which not only the parties but the public also 
have a deep interest, in view of the consequences as effect- 
ing the status of children born of the marriage, the relations 
of affinity and consanguinity which may have sprung from it, 
the rights of property which may have been acquired on the 
faith of it, and all the consequential rights, obligations, and 
duties growing out of it.” 
I employ that language, Your Honor, because it is directly on point here. 
It says better than I might have the factors in this case, the factors in 
this case based on facts which are even stronger than any I have reviewed 
on this subject as to the length of time the parties lived together, the num- 
ber of children which have come from this union, whose legitimacy shall 
be involved, and the property of this size is also involved in the disposi- 
tion of this case. 
It is that principle, Your Honor, which the court had before it in 
99 App. D.C. 168, I am sure, when they upheld the presumption as to 
the second marriage on the evidence on which they held it. 
I submit, Your Honor, also on that basis that the complaint should 
A-28 be dismissed in this case. 
THE COURT: Mr. Button, the Court thinks your motion must be 
denied. It is so ordered. 
* * * 
Washington, D. C. 
Monday, November 30, 1959 


* aa 
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ALICE R. JACKSON 
* * * 
DIRECT EXAMINATION 
BY MR. BUTTON: 
* * * * * 
A-30 Q. Mrs. Jackson, in the course of your living relationship with 
Thomas H. Jackson, were children born to you and Thomas Jackson at 
the time -- 
A-31 MR. SWEENY: If Your Honor please -- A. We had children. 
THE COURT: Wait. (The last question was read by the reporter.) 
THE WITNESS: Eleven children. 
MR. SWEENY: . I am going to object, Your Honor, for the reason 
that, as I understand the issues in this case, the birth of any children, 


whether they were Thomas H. Jackson's or not, to this lady, would have 


no possible relevancy on the issue in this case, which is who was the 
bona fide wife and who are the heirs, and there is no evidence) that she 
was a Wife. 
THE COURT: Objection sustained. 
MR, BUTTON: If Your Honor please, the plaintiff here has 
examined the defendant closely on the subject of children which have 
been born to her, and she has answered questions in that respect, even 
under his own examination. 
I say in addition, Your Honor, that the intent of the decedent in 
this case is going to be a very significant factor in this case, jand the 
means by which he would provide for the care of these children are 
important if they were his children. It becomes important, then, that 
we establish whether these children were born of him. 
THE COURT: Objection sustained. 
* * * * * 
A-36 MR. BUTTON: Your Honor, may I respectfully also be heard 
briefly once more with respect to the birth of the children of this 
defendant in this manner? The defendant has been questioned by the 


plaintiff's counsel previously as an adverse witness with respect to 


26 
children, and she therefore had to answer in a way to indicate that there 
A-37 were children born of her. I submit, Your Honor, that she should 
be entitled to offer in evidence the documentary evidence which will sup- 
port the accuracy and the truthfulness of her own statements as to the 
birth of children tolher, as she has stated in her testimony was the case. 
I would not base my question on any reference to marital relation- 


ship or anything else, but only to offer support as to the truthfulness of 


her statements which she made with respect to the birth of the children. 


MR. SWEENY: Your Honor, my recollection differs from Mr. 
Button in that regard. I do not recall asking this witness a single ques- 
tion about children. I did ask her whether she had ever gone through a 
marriage ceremony, Your Honor. I did ask her if she and the decedent 
continued to live in the house at 438 Eighth Street in the same relation- 
ship as the previous place, and also if she had had sexual relations there 
with the decedent. But I do not recall at any time, Your Honor, asking 
this witness one single question about any children that she might have. 
Now, if she has slipped in some remark about the children, I submit it 
hasn't been in response to any questions I have asked her, Your Honor. 

And I say again, as I said before, I see no relevancy whatsoever 
to any issue in this case. 

A-38 MR. BUTTON: It is true, Your Honor, that the plaintiff's counsel 
may not have specifically asked as to the birth of children, but the 
questions which he asked required that she answer with respect to 
children, and of course there were direct questions with relation to 
the allotments which sons of hers had provided her in the course of 
their purchase of the property, which is concerned here. 

And certainly she has a right, I submit, Your Honor, to establish 
that these sons are her sons, which were brought up in that questioning. 

MR. SWEENY: That was gone into by Mr. Button, Your Honor, 
on this so-called allotment. I didn't ask this witness any questions about 
allotments until Mr. Button went into it. He brought that into the case. 

THE COURT: That answer is in the record. What more can you 


show? She says her son. 
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MR. BUTTON: Well, my position is, Your Honor, that this very 
case depends and hinges so importantly upon her truthfulness. If the 
plaintiff by his own position insinuates that she is speaking untruthfully 
as to these matters, I say she has a right to support her truthfulness as 
to these births. And I believe it was in answer, Your Honor, to the plain- 
tiff's counsel, in answer to his question as to the source of money, she 
had to say that it was her sons’ allotments which were the source. 
A-39 THE COURT: The Court has heard her say that. So what/more 
can you show? 
MR. BUTTON: Well, the Court has heard her with respect to 
allotments from her sons, Your Honor, but I insist, the position|of 
plaintiff's counsel, there is doubt on her even having any sons, and she 
should have a right to establish that. 
THE COURT: As far as the issues of this case are concerned, 
how would it make any difference whether she had sons or daughters, 
or any issue ? 
MR. BUTTON: Well, an important issue of the case also, Your 
Honor, is an intention of the decedent with respect to his actions while 
in this period of living with Alice Jackson, and certainly his intentions, 
a means of ascertaining his intentions could in the very bases of human 
nature be ascertained from whether he had children which he was sup- 
porting and would want to be supported in the manner in which they were 
accustomed after his death, whether he would provide a home for these 
children while he was living so that they might have a home after his 
death. And his intention is certainly a basic issue. His intention is an 
issue as far as what he meant when he wrote this deed, when he/included 
that provision in the deed, Your Honor, and that is an issue in the case 


on which the children of this man, Thomas, would have a bearing. 
A-40 MR. SWEENY: I can't see that the intention -- yes, as to what 
he meant in the deed, that may be in the case. But I can't see that the 


birth of any children would shed any light whatsoever on that intention, 
if Your Honor please, under the circumstances of this case. 


THE COURT: The Court adheres to its previous ruling. 
* * a * * 


(By Mr. Button:) 28 
A-42  Q. Inthe period of time from early 1951 until you finally settled 


on the house, had you made payments of money toward the purchase of 
this house? A. Yes, I had. 
Q. Will you describe the payments. A. Well, the payments was 
A-43 $25, 50 -- 
Q. Iam not referring after you bought the house; but during the 
time you were accumulating money between 1951 and '52. A. Well, I 


had got up, myself, about $500 and then the children give me more money. 


And that made it about eight hundred-and-some dollars. 

Q. Where had the money to you come from that you had accumulated? 
A. Well, Herbert was sending me the allotment. Henry was sending me 
allotment. Louise was giving me money. Roland was giving me money. 

Q. Were they giving you money toward the purchase of the house? 
A. Yes, as they were giving me money to purchase that house. 

Q. How did you save this money? Inwhatform? A. Well, I 
saved some I had at the house. And then I had some in the Post Office. 
But I didn't take that out of the Post Office right at once. For the house -- 

THE COURT: Just answer his questions, please. 

Q. (By Mr.’ Button) Was this money saved primarily in cash by 
you and Mr, Thomas Jackson? A. Yes, it was in cash. 

Q. Were you saving it in your own house? A. Yes. 

A-44 Q. And then when it came time to make the down payment on the 
house, was that made in a cash payment? A. Yes. 

Q. And the cash had been accumulated in the prior year? 

A. That is right. 

Q. From the time that you and Thomas Jackson were living 
together in Washington, were you making contributions toward the 
support of the family in money? A. I didn't understand. 

Q. While you and Thomas Jackson were living together in 
Washington, were you making contributions to the support of the 
family and the children? A. Yes. 

Q. Were you putting a great deal of money into the support ? 

A. Yes, I was helping with the children all the way through. 
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Q. And where was that money coming from? A. I didn't understand. 
Q. Where was the money coming from that you had to use for the sup- 
port of the family? A. From the children. 
MR. BUTTON: No further questions, Your Honor. 


* * * 


THOMAS W. JACKSON 
* * * 
DIRECT EXAMINATION 
BY MR. BUTTON: 
Q. Mr. Jackson, you testified that Thomas H. Jackson bought a place 
in Virginia, I believe; is that correct? A. That is right. 
Q. What year did he buy that place in Virginia? A. As near as I can 
get at it, it has been since '42, but I don't know the exact date. But I do have 
deed of it. 
Q. What date are you estimating it was bought? A. Starting from 
'42. Right after the Government took A.P. Hill where our home was at and 
we had to move out, it wasn't many years after that before he bought a 
50-acre farm and built a house on it. 
Q. About how much did he pay on it, do you know? A. I think he 
bought the place for $500. 
Q. He bought the 50-acre place? A. Fifty acres of ground for $500. 
Q. That was the total price? A. That is right. 
A-46 Q. He bought that entirely by himself, did he? A. No. My mother 
was there and my mother helped him. 
Q. She paid some too? A. That is true. 
Q. Didn't you testify before, Mr. Jackson, that you visited) your 
father here in Washington many times? A. That is true. 
Q. And at different addresses here in Washington? A. Well, two, 
yes, different -- a couple. 
Q. Didn't you say that you saw Alice Jackson here on those occasions? 
A. Sometimes. 
Q. You saw her more than once with Thomas Jackson? A. Oh, yes, 
I saw her more than once in the house. 


(By Mr. Button:) 28 
A-42 Q. In the period of time from early 1951 until you finally settled 


on the house, had you made payments of money toward the purchase of 
this house? A. Yes, I had. 

Q. Will you describe the payments. A. Well, the payments was 

A-43 $25, 50 -- 

Q. Lam not referring after you bought the house; but during the 
time you were accumulating money between 1951 and '52. A. Well, I 
had got up, myself, about $500 and then the children give me more money. 
And that made it about eight hundred-and-some dollars. 

Q. Where had the money to you come from that you had accumulated? 
A. Well, Herbert was sending me the allotment. Henry was sending me 
allotment. Louise was giving me money. Roland was giving me money. 

Q. Were they giving you money toward the purchase of the house? 


A. Yes, as they were giving me money to purchase that house. 


Q. How did ‘you save this money? In what form? A. Well, I 
saved some I had at the house. And then I had some in the Post Office. 
But I didn't take that out of the Post Office right at once. For the house -- 

THE COURT: Just answer his questions, please. 

Q. (By Mr. Button) Was this money saved primarily in cash by 
you and Mr. Thomas Jackson? A. Yes, it was in cash. 

Q. Were you saving it in your own house? A. Yes. 

A-44 Q. And then when it came time to make the down payment on the 
house, was that made ina cash payment? A. Yes. 

Q. And the! cash had been accumulated in the prior year ? 

A. That is right. 

Q. From the time that you and Thomas Jackson were living 
together in Washington, were you making contributions toward the 
support of the family in money? A. I didn't understand, 

Q. While you and Thomas Jackson were living together in 
Washington, were you making contributions to the support of the 
family and the children? A. Yes. 

Q. Were you putting a great deal of money into the support? 

A. Yes, I was helping with the children all the way through. 
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Q. And where was that money coming from? A. I didn't ynderstand. 
Q. Where was the money coming from that you had to use for the sup- 
port of the family? A. From the children. 
MR. BUTTON: No further questions, Your Honor. 


* * * 


THOMAS W. JACKSON 
* * * 
DIRECT EXAMINATION 
BY MR. BUTTON: 
Q. Mr. Jackson, you testified that Thomas H. Jackson bought a place 
in Virginia, I believe; is that correct? A. That is right. 
Q. What year did he buy that place in Virginia? A. As near as I can 
get at it, it has been since '42, but I don't know the exact date. But I do have 
deed of it. 
Q. What date are you estimating it was bought? A. Starting from 
‘42. Right after the Government took A.P. Hill where our home was at and 


we had to move out, it wasn't many years after that before he bought a 


50-acre farm and built a house on it. 

Q. About how much did he pay on it, do youknow? A. I think he 

bought the place for $500. 

Q. He bought the 50-acre place? A. Fifty acres of ground for $500. 

Q. That was the total price? <A. That is right. 

A-46 Q. He bought that entirely by himself, did he? A. No. My mother 
was there and my mother helped him. 

Q. She paid some too? A. That is true. 

Q. Didn't you testify before, Mr. Jackson, that you visited! your 

father here in Washington many times? A. That is true. 

Q. And at different addresses here in Washington? A. Well, two, 

yes, different -- a couple. 

Q. Didn't you say that you saw Alice Jackson here on those occasions? 

A. Sometimes. 

Q. You saw her more than once with Thomas Jackson? A. Oh, yes, 

I saw her more than once in the house. 


30 

Q. You saw some children in the house, didn't you? A. No. Iknow 
her well and I have no right to lie. 

Q. Didn't you see some children in the house? A. Once in a while, 
just pass through. 

Q. Then you also would return to Virginia and you would talk to your 
mother, didn’t you? A. Oh, yes. 

Q. And would you mention to your mother that you saw Alice Jackson 
in Washington? <A. Very seldom. 

Q. But you would mention it to her? A. I had at some time or other. 

A-47 Q. Did you mention to her that you saw Alice Jackson when you saw 

Thomas Jackson in Washington? A. No. 

Q. When did ‘you tell your mother that you saw Alice in Washington? 
A. Well, it would just only if we happened to be talking. I would have no 
reason because I had no reason to state that I saw her. I didn't know any-~ 


thing about what was going on or nothing. So just like I would go to the 


house, I would look for my daddy. She would answer the door. Sometine s 
he wasn't there, she would say "I don't know where he at," he didn't tell 
her. 

Q. In talking to your mother in Virginia, you would mention you 
had seen Alice? A. Oh, yes, I would mention it. Because I knew Alice. 

Q. She knew you had seen Alice? A. Yes. 

@. She knew where Alice was? A. I guess she knew she lived in 
Washington, I reckon. 

Q. You testified also, Mr. Jackson, that Thomas H. Jackson came 
to Virginia frequently, didn't you? A. That is true. 

MR. SWEENY: If Your Honor please, if Mr. Button is going to use 
this for a substitute cross-examination of the witness, I object to it. Now 
if he has got something new to bring out, Your Honor, I don't object to it. 

A-48 THE COURT: Yes. Avoid leading questions, please. 

MR. BUTTON: All right, Your Honor. Thank you. 

¢ (By Mr. Button) Did you testify that Mr. Thomas Jackson came 
to Virginia frequently? A. Yes, I did. 

@. And did you testify that he spent a great deal of time there in 
Virginia? A. Quite a bit. 
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Q. And when he was in Virginia, you would talk to him quite a bit, 
wouldn't you? A. That is true. 
Q. And in talking to him did he mention that he had retired at any 
time? A. No, he did not tell me. 
Q. But in all this conversation you and he had together, you didn't 
know he had ever retired? A. No, he never told me. 
Q. But you now know that he had retired in 1955, do you not? 
A. Yes, I understand that in recent time. 
Q. Isn't it surprising to you that Thomas never told you that he 
retired for a year and a half before his death? A. No, it wasn't because 
he never did tell me his business. 
Q. You were his oldest son? A. I was his oldest son, but he 
A-49 never did tell me his business. 
Q. Mr. Jackson, did you testify that you paid Thomas H. Jackson's 
funeral bill? A. That is true. 
Q. You probably paid the bill because he was your father and you 
thought you should; is that correct? A. That is correct. 
Q. Now, you would assume that he had a doctor in his last illness, 
wouldn't you? 
MR. SWEENY: If Your Honor please, I object to him asking this 
witness what the witness assumes. 
THE COURT: Sustained. 


Q. (By Mr. Button) Did you inquire, Mr. Jackson, whether Thomas 
Jackson had a doctor in his final illness? A. No, I didn't inquire but I 


was told that a doctor came in and taken him to the hospital. 
Q. Did you know, Mr. Jackson, that Thomas H. Jackson had died 
in the hospital? A. I didn't know it until the day I came here. 
Q. And then you learned that he had died in the hospital? 
A. That is true. 
Q. Did you inquire about the bill for the doctor? A. No,|I didn't. 
Q. Did you inquire about the bill for the hospital? A. No, I didn't. 
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A-50  . You haven't to this day inquired of anybody about those bills, 
have you? A. Oh, yes. I have been checking things. As soon as I 
found out that he was dead and when I had to take part as a son would 
for a daddy, then I begin to inquire. I -- 
Q. Did you pay the hospital bill? A. No, I haven't paid any 
hospital bill. 
Q. But you quickly paid the undertaker bill, didn't you? A. Yes, 
sir. That is true. Because I buried him. 
Q. Can you tell me what you consider the difference between the 
undertaker bill and the doctor bill? 
MR. SWEENY: I object to that question, Your Honor. 
THE COURT: Sustained. 
MR. BUTTON: No further questions, Your Honor. 
* * * 
REDIRECT EXAMINATION 
BY MR. BUTTON: 
Q. Mr. Jackson, you just a moment ago in response to my ques- 


tion said you had mentioned to your mother that you had seen Alice here 
in Washington, didn't you? A. (The witness nodded affirmatively.) 
Q. Were you present when your mother gave her deposition in 


Virginia at the attorney's office, Mr. Jackson? A. Yes, I was. 
Q. Ihave a'copy of the transcriipt of that deposition before me 
A-51 and I will ask you if this is what you heard in Virginia. I asked Mrs. 
Jackson, Susie Jackson, this question: 
"When was the last time you heard of Alice Coleman?" 
And Mrs. Jackson said: 
"Ain't heard nothing from no Alice or ain't known 
where she was at. You know more about Alice than I do. 
I know nothing about her since she left Caroline. I use to 
ask my husband, ‘Wonder what ever happened to Alice 
Coleman?’ and he said he didn't know. I know she tried 
to steal everything my husband had and she tried to steal 
his body." 
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Is that what you heard? A. Yes. I heard that in court. 
Q. Is her answer the same as what you say when you say you told 
Susie Jackson that you had mentioned Alice to her on several occasions ? 
MR. SWEENY: If Your Honor please, I object to this line of 
questioning. I think the question and answer speaks for itself. 
MR. BUTTON: All right. I have nothing further. 


* * * * 


Washington, D. C. 
Monday, November 23, 1959 


* * * 


HOMER TATUM 
* * * 
DIRECT EXAMINATION 


BY MR. SWEENY: 
* * * 


Q. In connection with the $633 unused retirement fund, will you 


state to whom that money has been paid or will be paid. A. It has 
been paid. 
* 
Q. To whom? 
THE COURT: I think he should show what the record indicates. 
A. The record here indicates that it was paid to Susie W| Jackson. 
BY MR, SWEENY: 
@. On what day, Mr. Tatum? A. It was vouchered October 21, 
1959. 
THE COURT: October? 
THE WITNESS: Twenty-one. That was when it left the Commis- 
sion. Probably the check was issued a couple of days later. 
BY MR. SWEENY: 
Q. And preliminary to that payment was a determination |neces- 
sary as to who was the surviving widow of the decedent? A. Qh, yes. 
Q. And what was that determination? A. Susie W. Jackson was 


the surviving widow. 
* 
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Washington, D. C., 
Tuesday, November 24, 1959 


* * * * 

MR. SWEENY: . At this time, if the Court pleases, I would like to 
offer in evidence from Administration No. 78413 of this Court, Estate of 
Sadie K. Gorley, Deceased. I would like to offer, Your Honor, ask Your 
Honor to judicially notice the papers that I am about to describe. 

There appears in the file under date of June 8rd, 1952, a contract 
of sale for the premises 438 Eighth Street, Southwest, known as Lot 58, 
Square 435. And the contract of sale recites: 

"Received from Thomas H. Jackson a deposit of Five 

Hundred Dollars to be applied as part payment on the pur- 

chase of Lot 58 in Square 435, with improvements thereon 

known as No. 438 Eighth Street, Southwest, in the District 

of Columbia, upon the following terms of sale: 

"Total price of property $5,350. 
"The purchaser agrees to pay $5,350 cash at the 
B-10 date of conveyance, of which sum this deposit shall be 

a part." -- 

And then there follows certain smallprinted matter on the form, Your 
Honor, which I do not choose to read because I think it is a form matter 
and it doesn't have any particular relevancy to this case. 

It does provide that settlement is to be made at the District Title 
Insurance Company, and deposit with the Title Company or with Public 
Investment Corporation, name of broker, of the purchase money, the 
deed of conveyance for execution and such other papers as are required 
of either party by the terms of this contract shall be considered good 
and sufficient tender of performance of the terms hereof. Then there 
is a provision: 

The seller agrees to pay to Public Investment 

Corporation a commission amounting to 5 per cent of 

the total selling price. 


Now, this contract, Your Honor, is signed by an agent 
whose name is hard to make out. It looks like Stephen H. 
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THE COURT: Mr. Button, see if you can help him. 
MR. SWEENY: _ It is extremely hard for me to make it out. It 
doesn't appear on there in type, I believe. 
MR. BUTTON: I would guess Madison. 
B-11 MR. SWEENY: That is close enough for me, Your Honor 
THE COURT: What is it? 
MR. SWEENY: . Madison, we will guess. And then there follows 
this language, if Your Honor please: 
"We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to be 
contract. 
‘Purchaser: Thomas H. Jackson. 
"Seller: George F. O'Brien. 
"Subject to the approval of the U. S. District Court for the 
District of Columbia. June 1952. June 1952. 
"Property is to be conveyed in the name of Thomas H 
Jackson." 
From the same file, Your Honor, 78413, Administration number} under 
date of June 17, 1952, is an Order Nisi for Sale of Realty, which reads 
as follows: 
"George F. O'Brien, executor under the will of Sadie 
K. Gorley, deceased, having reported the sale of Lot num- 
bered 58 in Square numbered 435, according to the subdivi- 
sion made by Floyd E. Davis, as per plat recorded in the 
Office of the Surveyor for the District of Columbia, in Liber 
24, at Folio 179, improved by premises 438-8th Street, 
Southwest, Washington, D. C., to Thomas H. Jackson at 
and for the price of $5,350 all cash, subject to a broker's 
commission of $267.50, it is by the Court this 17th day of 
June 1952 
"Ordered that said sale be ratified and confirmed by 
the Court, unless cause to the contrary be shown before 
the 2nd day of July 1952, provided a copy of this order be 
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be published once in the Washington Law Reporter and once 

in the Washington Times-Herald at least ten days prior to 

said last mentioned date.” 

It is signed by the Honorable David A. Pine, now Chief Judge of this 
Court. 

Attest: Melvin J. Marques, Deputy Register of Wills, Clerk of the 
Probate Court. 

Then there appears, if Your Honor please, a further order on the 
3rd day of July 1952 which is entitled "Order Finally Ratifying Sale of 
Realty by Executor." I will read the whole thing, if Your Honor will per- 
mit me. It is not too long. 

THE COURT: Do you need it? It was a Court ratification. 

MR. SWEENY: _ It was ratified, yes, sir, on the 3rd day of July. 

THE COURT: Do you want the language, Mr. Button? 

B-13 MR. BUTTON: I will want to be heard on the admission of the 
documents in question, Your Honor. 

THE COURT: Go ahead. 

MR. BUTTON: I don't know that that is necessary for reading. 

THE COURT: If you think you should, you may read it. 

MR. SWEENY: . May I read it, Your Honor? 

THE COURT: Yes. 

MR. SWEENY: . "Upon consideration of the petition of 

George F. O'Brien, Executor of the Estate of Sadie K. 

Gorley, deceased, for final ratification of sale of certain 

real estate, made pursuant to directions of will of said 

decedent, and the affidavits of value filed with said peti- 

tion, and it appearing in the order of ratification of nisi 

entered herein the 17th day of June, 1952 has been duly 

published according to its terms, it is by the Court this 

3rd day of July, 1952, 

"Adjudged, Ordered and Decreed, That the sale by 
the executor of Lot Fifty-Eight in Square numbered Four 


Hundred Thirty-five according to the subdivision plat by 
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Floyd E. Davis, as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber 24, at Folio 


179, improved by premises 438 8th Street, Southwest, 
Washington, D. C., be and the same is hereby ratified and 
confirmed, and that said executor be and he is hereby auth- 
orized and directed to convey to Thomas H. Jackson the 
property iereinbefore described, free of all liens, upon 
his compliance with the terms and conditions of said sale 
as set forth in the petition of the executor, George F. 
O'Brien." 
Signed by the late Honorable Chief Judge Bolitha J. Laws. 
Your Honor, I believe those are all of the documents from| this 
administration file that appear to be relevant to any issue in this case, 
and I think that would be all that I would want to offer from the file. 
* * * 

(In Mr. Button's argument on motion, page 15 of 
transcript excerpts, the following should be inserted 
at line 24 where asterisks now appear:) 

THE COURT: Yes; that means intention with respect to a legal 
act, and of course the contention of the plaintiff here is that they were 
not husband and wife and as a matter of legal consideration no such title 


could pass. 
* 


Washington, D. C., 
Monday, November 30, 1959 


* * * * 
B-26 THE COURT: Well, we haven't discussed the law except pre- 

liminarily. But I should indicate to counsel the manner of my thinking. 
Under the law, of course, there could not be a title by the entirety. 
And it is my view that the title created was one in common. And with 
respect to that matter, the law, as I gather it, is that there is ajpresump- 
tion that they go equally on costs. But that presumption is rebutted and, 
in my thinking, you haven't been rebutting that presumption to the extent 
of the payments that you have shown that remained. 
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And so, I think it is important that the record indicate, to know 
where the $500 came from, and where the money came from that 
represented the difference between the cost of the home and these pay- 
ments made by the deceased. And if the presumption is not rebutted, 
then any differences must be regarded as paid jointly ‘xy the parties. 
B-27 You would have to cut that thing right intwo. That is my thinking. 
* * * * * 
B-28 MR. BUTTON: Your Honor has heard the law argued on this point 
several times, at least by myse'f. And so I don't propose to bring that 
to you, and I think you have indicated to us the perimeters of your think- 


ing. I will admit I'came prepared for summary in a great deal more 


detail than I will offer to you now. 

I would like to make just these comments, though. I have come 
prepared to offer strong argument on the basis that the validity of this 
second marriage was entitled to presumption in its favor. And would argue 
that point if Your Honor felt that it were at all fruitful in this case. 

THE COURT: Well, I don't think it would be, because I don't 
think they were competent to enter into any kind of a marriage contract, 
either common law or otherwise. 

MR. BUTTON: They were not competent, Your Honor, but I be- 
lieve the fact that they were not was a fraud upon this defendant. I 
believe that she had no knowledge that she was being dealt with so 

B-29 fraudulently, and it is on that basis on which we are allowed to 
assume a validity of a second marriage. And also we are allowed to 
assume, there is a presumption, strongly favoring a second marriage 
because we are presumed to assume legality over illegality. And we 
have documents in evidence, Your Honor, which shows that this decedent 
was signing documents under penalty of perjury in which he was showing 
himself as the man of whom Alice Jackson was the wife. And he was 
representing and holding himself out to all people as the husband of Alice 
Jackson. I believe that is a determinable fact from the evidence which 
you have seen, Your Honor. 
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THE COURT: Yes, and I think probably you could show that. But 
that, if allowable, would prove a common-law marriage. I understand that. 

MR. BUTTON: Yes. And the common-law marriage, I believe, Your 
Honor, on the basis of the annotation which I brought to your attention, is 
just as entitled to the presumption of validity as a ceremonial marriage 
in this jurisdiction; and therefore if we are allowed to establish that there 
was a common-law marriage in this case, presumed validity over the 
first marriage, she is the widow. 

THE COURT: Well, there can't be a common-law marriage where 
one party has a ceremonial marriage in existence. 

B-30 MR. BUTTON: Well, in 99 App. D.C. 168, Wheeler v. Terrell, on 
the basis of that case, Your Honor, there was a prior marriage and there 
was no evidence of any kind establishing that there was a cessation of the 
prior marriage, that the Court allowed the presumption of the second 
marriage even on the basis of that testimony. And it was presumed valid. 
And a cessation of the first marriage was presumed to have occurred. 

On the basis of those facts, you will recall, Your Honor, there had 
been a prior separation much as in this case. This defendant had a right, 
she had seen seventeen years of separation, Your Honor. 

THE COURT: Was that a case where he hadn't been heard of for 
seven years or something of that kind? 

MR. BUTTON: No, Your Honor. There had been a separation of 
the prior party for some, I believe, seven years. I didn't bring'the case 
with me, and they had previously married ceremonially. And then the 
parties to the second marriage did marry, nothing having occurred to 
end the prior marriage. And there were equitable factors by which 
Judge McGuire ruled that the second marriage was presumed valid. 

There was in the record no evidence of anything that would have terminat- 
ed that marriage but the Court on its own presumed its termination. 

And I believe that in that case the facts were minimal compared 
with the facts in this case, which would raise the equity factors, number 

31 one, that legality is presumed over illegality. We have decedent's 
conduct. We would have to presume that he was a perjurer. We would 
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have to presume that he was signing documents in an illegal manner, 
throughout this period. Therefore, we would be forced to presume 
illegality. 

Also the annotation, Your Honor, legitimacy is a strong factor for 
establishing the validity of the second marriage. No case did I read 
where a greater factor than legitimacy was involved than in this Jack- 
son case before us. 

I therefore submit, Your Honor, that on the basis of the facts 
which we have seen here that this defendant is entitled to a presumption 
of the validity of the second marriage, and therefore is a surviving 
widow of the decedent in this case. 

THE COURT: Well, I shall rule against you on that. 

* * * * * 
B-34 Now, Your Honor, I thoroughly agree with Mr. Sweeny that the 
circumstances of this case in which the payment itself was a cash pay- 


ment and this was'a family relationship of children, mother, father, 


everybody putting money into the pot, I, in behalf of the defendant, am 
unable to offer documented receipts of the source of this money as to 
the down payment, therefore I must ask you to look at what I look at 
when I consider what must have been the source of this money. 

The defendant Alice Jackson has offered in evidence the bank 
account and the postal savings account which show that she was a sub- 
stantial woman of money. She had sources of funds from these sons in 
service and they accumulated, during all this period, to the point that 
she had cash to put in the down payment. 

Now let us consider what the evidence shows as far as the defend- 

B-35 ant had in the way of money assets. Let us look at what the 
decedent had to show in the way of money assets. He had one bank 
account, started in 1917 and closed out in 1958, I believe it was, and a 
total of less than $300 flowed through that account in that entire 42-year 
history. That is the sole documentary evidence which the plaintiffs offer 
in that respect. In fact it was so dismal looking that the plaintiffs’ 
counsel, you recall, didn't offer it into evidence. I had to offer it 
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myself. The defendant has accounts showing she was a substantial 
handler of money during all this period. 

Let's look also again, Your Honor, at the decedent's money situa- 
tion. And this presents a little problem to the plaintiff, because on the 
one hand they want us to believe that plaintiff was sending substantial 
sums of money to Virginia, to the woman down there. He bought a farm 
down there. Well, if he was sending substantial sums of money to 
Virginia, Your Honor, he was bleeding the availability of his money up 
here to go into the purchase of a home. And when you come to that point 
they would just as soon you forgot the money going to Virginia, because 
on the basis of an earnings of less than $75 a week, Your Honor, when 
he was working that is, his earnings never reached $75, raising a family 
of eleven children, and then sending, they claim, a basis of $30 a month 
to Virginia, this man didn't have any money left to put into the purchase 

B-36 of a home here. 

Now, as to the check-off which Mr. Sweeny offered you, Your 
Honor, he very closely checked off the payment of the Government 
checks as against the payment of the $50 in the Perpetual ledger. He 
places great store in that. You heard the testimony of the defendant as 
to the procedure there, Your Honor, and it was a perfectly logical pro- 
cedure. The gentleman, the decedent, would use his check, go by the 
Perpetual Bank and cash his check. It was a means of cashing a check 
without an expense from the bank in doing so. He had no checking account 
in any bank. It represented a perfectly logical way for him to cash his 
pay check. While there he left $50 on this note with Perpetual. | And he 
took the cash home, and, according to the defendant, he took it home and 
put it into the regular, the general fund of the family. But when he got 


home she took upon herself as her share of those payments the |$25 
contribution. She did that while he was working and she did that after 
he retired. 


I say, Your Honor, it is not remarkable that this note shows a 
check-off by the decedent taking his check there and paying it. It was 
perfectly normal and perfectly logical. I regret very much that this 
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defendant did not ask for a receipt of $25 each time from the decedent 
when she made this payment; but I submit, Your Honor, that would have 
B-37 been a most unusual procedure, to have been living as man and 
wife for this woman to have instituted a practice like that. She is 
unfortunately therefore left without a means of establishing her contri- 
bution to the pay off of that note. 

I ask Your Honor to bear in mind in whose possession were the 
total indices of ownership of this property at the death of the decedent. 
They were all in the hands of the defendant. And I submit that they were 
placed there; they existed there; they had been there all the time by the 
intention of the decedent, Thomas Jackson, when he was a living man; 
that they held them as man and wife and they went right along with his 
intention that she should be co-owner with him in that property. 


Your Honor has suggested a thinking that this must be filed as a 
tenancy im common and therefore that they would go equally in it. If 
that be true, Your Honor, as to the realty, I submit that this defendant 


has a claim to the remainder of the property on the perfectly equitable 
principle that she is entitled toa consideration for her living with this 
man as a wife, believing that she was his wife all this period, and that 
is borne out, Your Honor, in the cases that I have placed before you in 
my trial memorandum. I will refer to them as Walker v. Walker, and 
the Jackson City Bank case, and the Annotations, 31 ALR 3144. 
I submit, Your Honor, that the facts will establish that she was 
B-38 living with this man, he defrauded her; she believed that she was 
the wife of this man, and I will dwell on those facts, as to how I think 
that can be established, in this way. The first documentary evidence 
that came to this woman that there was a prior ceremonial marriage 
was the prior marriage certificate which was brought to her attention 
soon after the death of the decedent. The true depth of this fraud that 
was perpetuated on her came to her in this courtroom when she saw 
those letters that were offered in evidence as having been written down 
to the woman in Virginia, during this entire time this man was signing 
documents, holding himself out to her as her husband and all other people. 
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Those letters tell of the depth of the fraud that was perpetrated on her. 
Those letters ended, you will recall, Your Honor, in 1955. The last 
letter that was offered was in 1955, at which time the man had become 
so blind that he was unable to write. That indicates, Your Honor, that 
there was no other person in Washington who was a party to that/fraud. 
This man did not call in one other person in Washington to be a party to 
his fraud and write letters down in Virginia to this other woman, 

He obviously did not ask a son or nephew or anybody else. When 
he was unable to write those letters, Your Honor, they didn't get) written. 
And therefore, we are confident that this defendant here was no party to 
that fraud up in Washington. 

And what was happening in Virginia, Your Honor? There was no 
allegation, no evidence or testimony that letters were being sent to any 
address at which Alice might have seen those letters, Your Honor. 
Therefore, I submit that the parties in Virginia themselves must have 


been with knowledge as to the fraud they were perpetrating upon this 


defendant. If it were an open arrangement by which they understood 
that they were living unlawfully here together and that the defendant 
knew it, letters would have come up to her. They would have been 
mailed at the address at which she lived and she would have been with 
knowledge of it. That did not happen, Your Honor. 
Therefore, I say the facts establish that she was defrauded in 
this matter entirely and she was entitled to the equitable principles 
which that fact brings to her with respect to the estoppel, which|we have 
argued before in law, Your Honor, as to the realty itself, because we 
have discussed those cases and we decided, Your Honor, there was a 
thread of distinction running among those cases wherein estoppel was 
denied if the woman was in pari delicto as to the conveyance of that 
property. Estoppel was denied in those cases. | 
I submit the facts demonstrate, Your Honor, especially those 
letters, that she was defrauded and was not in pari delicto as to the 
B-40 knowledge that she was unable to take this property as it was 
conveyed in the deed. 
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THE COURT: Mr. Button, I think the record is abundantly clear. 
It shows that this defendant and the deceased came from the same little 
country neighborhood. They were in the same church, I believe. And 
certainly she knew that he was a married man. 

MR. BUTTON: She knew, Your Honor, that there was a relation- 
ship of which children were born, She had no knowledge that there was 
a ceremonial marriage legally established by a certificate. 

But she also knew this, Your Honor, at the time that she came up 
here to live with Thomas Jackson in Washington, that there had been a 
separation of those people as far as she could see. Thomas Jackson's 
bank account in Washington began in 1917. And so there had been a 
living apart, from her observation, a living apart of those parties, on 
that basis, nine years. When she observed that living apart she was 
without knowledge that there had been a ceremonial marriage, and as a 
matter of fact she testified that Thomas assured her that he was free to 
live with her. 

I believe a finding is warranted that she came up here not knowing 
that there was an impediment to their common-law marriage and when 
they came up here. 

THE COURT: I think I will have to rule against that contention. 


* * * * * 


Washington, D. 
Thursday, eee 19, 1959 


* * * * 


THOMAS WILLIAM JACKSON 
* * * 
DIRECT EXAMINATION 
BY MR. SWEENY: 
Q. You are Thomas W. Jackson? A. Yes, sir. 
Q. Where do you live, Mr. Jackson? A. I live in Caroline 
County, which is in Virginia. 
Q. How long have you lived in Caroline County, Virginia? A. I 
have lived there for fifty-six years. 
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Q. Where were you born, sir? A. I was born in Caroline 


County, Virginia. 


Q. Mr. Jackson, are you related to the late Thomas H. Jackson? 


A. Iam his oldest son. 


Q. And when did your father pass away, Mr. Jackson? A. |In 


‘57. January 9th. 


Q. Were there other children besides yourself? A. One. 


Q. And his name was what? A. Joseph B. Jackson. 


Q. And is he now deceased? A. He died this gone spring. 


C-3 Q. Your mother's name is what, Mr. Jackson? A. Susie Williams 


Jackson. 


Q. Where is she living at the pre sent time? A. She lives i 


Spotsylvania County, Virginia. 


Q. And prior to that where did she live? A. Before that she 
always live in Caroline County. The Government, if I might say, taken 


that area and we had to move out, why she is being there. 


Q. And is that throughout the period of your lifetime? A. 


in my lifetime. 
Q. Are you employed, sir? A. Yes, sir. 
Q. Where? A. Civil Service, Quantico. 
Q. Quantico Marine Base? A. Quantico Marine Base. 


Q. How long have you been employed there? A. I have be 


there nine years. 


Q. Now, did you have occasion to apply to the Vital Statistics 
Bureau in the State of Virginia for your birth certificate? A. Yes, sir. 
Q. Were you able to get such a birth certificate? A. Some way 


I did. 


All 


Q. From the State of Virginia did you get a birth certificate ? 


C-4 A. No. 


Q. Will you state why you were unable to get such a certificate ? 
A. At the time that I was born, in 1912 and through that time, they didn't 
take the statistics at that time in Virginia. So anybody born in them years, 
they didn't have any birth certificates. They didn't have anything for you 
to go by. I went to Richmond and everywhere, but they don't have it. 
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Q. Mr. Jackson, I will ask you: What was your mother's maiden 
name? A. It was Susie Williams Jackson. 

Q. Her maiden name was what? A. Reddis. 

Q. Before she married your father? <A. Susie Williams Reddis. 

Q. Mr. Jackson, when and where were your mother and father 
married? 

MRS. PARK: At this point I object, Your Honor, to any evidence 
coming in about the marriage of Susie to Thomas Jackson. I contend, 
Your Honor, that these plaintiffs are estopped from showing that there 
was any prior marriage for the reason that they are claiming, which the 
record shows, under a deed which shows that Alice and Thomas are 
husband and wife, and any evidence which shows would bear on estab- 
lishing to the contrary is irrelevant in this case. And I would rely, 


Your Honor, on the case of Jacobs v. Miller, 50 Mich. 119. 
* * * * x 


C-5 . Washington, D. C. 


Friday, November 20, 1959 
* * * * * 
MR. SWEENY: Your Honor, could we have the pending question 
read by the reporter ? 
THE COURT: Yes. 
(The pending question was read by the reporter as 
follows: Mr. Jackson, when and where were your mother 
and father married?) 
THE COURT: How does he know that? 
MR. SWEENY: By reputation, Your Honor. 
THE COURT: Isn't she here? 
MR. SWEENY: She is not able to be here. We have a certificate 
on that, Your Honor. 
I think we would know that by reputation, Your Honor. 
THE COURT: All right. If there is no objection. 
BY MR. SWEEN.: 
Q. Will you answer the question, Mr. Jackson? When and where 
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were your mother and father married? A. My mother and father 
were married here in Washington, D. C., in 1903, the marriage certifi- 
cate shows. 

Q. Now, will you tell us -- I don't know whether you answered 


this question -- what was your mother's maiden name? A. Her)name 


was Susie Williams. 
MR. SWEENY: At this time, if Your Honor please, I would like 
to offer in evidence the certified copy of the marriage of Thomas; H. 
Jackson and Susie Williams from the files of this Court, Your Honor, 
certificate of marriage from the Clerk of this Court. 
THE COURT: Will that be the first exhibit? 
MR. SWEENY: Yes, sir, it will. 
THE COURT: Let it be marked Plaintiff's one. 
* * * * 
BY MR. SWEENY: 
Q. Mr. Jackson, I think you stated yesterday, your address is 
what? Iam not sure you gave it. A. Is Woodford, W-0-o-d-f-a-r-d. 
Q. That is where you now live? A. That is where I now live. 
Q. For how long have you lived there? A. I have lived there 
for fifty-six years. 
Q. That, I believe, was the address given on the marriage license 
of your father? <A. Yes. 
Q. Now, Mr. Jackson, will you tell us, what is the condition of 
the health of your mother, Mrs. Susie Williams Jackson? A. My 
mother is about seventy-six, or seventy-seven years, I don't know which, 
and her health have been ailing her for quite a number of years, and at 
the present time she is paralyzed down her whole left side, leg and her 
arm. She have been blind for fifteen years. 
Q. Was it possible for her to come to court, Mr. Jackson? 
A. Impossible. She can't turn over in the bed. 
Q. And at my request did you obtain a doctor's certificate/to 
that effect? A. That is what I did. 
MR, SWEENY: And at the proper time, Your Honor, I would like 
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Q. Mr. Jackson, I will ask you: What was your mother's maiden 
name? A. It was Susie Williams Jackson. 

Q. Her maiden name was what? A. Reddis. 

@. Before she married your father? A. Susie Williams Reddis. 

Q. Mr. Jackson, when and where were your mother and father 
married? 

MRS. PARK: At this point I object, Your Honor, to any evidence 
coming in about the marriage of Susie to Thomas Jackson. I contend, 
Your Honor, that these plaintiffs are estopped from showing that there 
was any prior marriage for the reason that they are claiming, which the 
record shows, under a deed which shows that Alice and Thomas are 
husband and wife, and any evidence which shows would bear on estab- 


lishing to the contrary is irrelevant in this case. And I would rely, 
Your Honor, on the case of Jacobs v. Miller, 50 Mich. 119. 


* * * * * 


C-5 Washington, D. C. 


Friday, November 20, 1959 
* * * * * 
MR. SWEENY: Your Honor, could we have the pending question 
read by the reporter ? 
THE COURT: Yes. 
(The pending question was read by the reporter as 
follows: Mr. Jackson, when and where were your mother 
and father married?) 
THE COURT: How does he know that? 
MR. SWEENY By reputation, Your Honor. 
THE COURT: Isn't she here? 
MR. SWEENY: _ She is not able to be here. We have a certificate 
on that, Your Honor. 
I think we would know that by reputation, Your Honor. 
THE COURT: All right. If there is no objection. 
BY MR. SWEEN.: 
Q. Will you answer the question, Mr. Jackson? When and where 


47 
were your mother and father married? A. My mother and father 
were married here in Washington, D. C., in 1903, the marriage certifi- 
cate shows. 

Q. Now, will you tell us -- I don’t know whether you answered 
this question -- what was your mother's maiden name ? <A. Her|name 


was Susie Williams. 
MR. SWEENY: At this time, if Your Honor please, I would like 

to offer in evidence the certified copy of the marriage of Thomas! H. 

Jackson and Susie Williams from the files of this Court, Your Honor, 


certificate of marriage from the Clerk of this Court. 
THE COURT: Will that be the first exhibit ? 
MR. SWEENY: Yes, sir, it will. 
THE COURT: Let it be marked Plaintiff's one. 
* * * * 
BY MR. SWEENY: 
Q. Mr. Jackson, I think you stated yesterday, your address is 
what? Iam not sure you gave it. A. Is Woodford, W-o-o-d-f-o-r-d. 
Q. That is where you now live? A. That is where I now live. 
Q. For how long have you lived there? A. I have lived there 
for fifty-six years. 
Q. That, I believe, was the address given on the marriage license 
of your father? A. Yes. 
Q. Now, Mr. Jackson, will you tell us, what is the condition of 
the health of your mother, Mrs. Susie Williams Jackson? A. My 
mother is about seventy-six, or seventy-seven years, I don't know which, 
and her health have been ailing her for quite a number of years, and at 
the present time she is paralyzed down her whole left side, leg and her 
arm. She have been blind for fifteen years. 
Q. Was it possible for her to come to court, Mr. Jackson? 
A. Impossible. She can't turn over in the bed. 
Q. And at my request did you obtain a doctor's certificate |to 
that effect? A. That is what I did. 
MR. SWEENY: And at the proper time, Your Honor, I would like 
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to offer that to the Court. 

Q. Can you tell us the name of the doctor from whom you got the 
certificate? A. Doctor Allison, Fredericksburg, Virginia. 

Q. And is he the doctor -- A. The family doctor. 

Q. -- that treats your mother? A. Yes, sir. 

MR. SWEENY: I will offer the doctor's certificate, Your Honor, 
at this time, because I respect to ask Your Honor's permission to read 
the deposition of Mrs. Jackson. 

* * 
C-10 BY MR. SWEENY: 

Q. Now, Mr: Jackson, do you know the defendant Alice R. Jackson, 
sometimes known as Jackson, do you know her seated here? Or, I will 
ask you if you know her? A. Yes, I know her. 

Q. Do you see her in the courtroom, Mr. Jackson? A. Yes, sir, 
I do. 

Q. Will you'tell his Honor where she is seated in the courtroom. 
A. She is seated to my right, on the right of the lawyer over there. 

THE COURT: The record will indicate he has pointed out the 
defendant, Alice R. Jackson. 

BY MR. SWEENY: 

Q. Now, for how long a period of time have you known her, Mr. 
Jackson? A. I have known her ever since I was about seven years old. 

Q. So that that would mean for approximately forty-nine years; 
is that correct, sir? A. That is right. 

Q. And when you first knew her, how old was she, Mr. Jackson? 
A. She was -- I couldn't tell you just exact age, but she was a small 
kid, maybe four or five years old, or younger. 

C-11 Q. And did she know you? A. Yes, sir. 
Q. At that time? A. I think so. 
Q. And why do you say that? A. Because right at that time she 


was such a young kid and everything, I don't know just what she should, 


I guess, know me. 
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Q. Where was it you knew her asa child? A. Well, from the 
years on, we both lived in the same county, we went to the same public 
school every day. I was in school with her and she was in school with 
me. We attend the same Sunday School and churches together, until 
she come to be about eighteen years old and then she left the country. 
Q. During those years, did she know -- A. She knew me, my 


mother, my daddy. 
Q. You were living at that time where, Mr. Jackson? A. Same 


address. 
Q. And you were living with whom? A. With my mother, father. 
Q. What was your father's occupation during the years that) you 
have been talking about up until this defendant was about eighteen years 
old? A. It had been practically the same thing when he died. He 
worked here most all his life, in my younger days. He came here -- 
“| ©-12 the wages in Virginia were awful low and you could get more. 
So he came here to the District, as close as I can remember, when I 
was seven years old, and he came back, in the old horse-and-buggy days. 
We would drive to the station and meet him and bring him home. |The 
first World War, it was. 
Q. What kind of work did he do? A. He was working with the 
sanitary department. They call it sanitation. 
Q. What type of home did you have down there in Virginia, you 
and your parents and yourbrother? A. We had a little farm of about 
54 acres at that time, and about a five-room house. 
THE COURT: Who lived there? 
THE WITNESS: My mother and my two brothers and my daddy, 
on week-ends when he come home. 
BY MR. SWEENY: 
Q. What county was that farm located in? A. Caroline County. 
Q. Did there come a time when you and your family moved -- 
You are married now, Mr. Jackson? A. Yes, Iam. 
Q. Did there come a time when you lived somewhere else? 
A. Yes. 
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Q. Where did you move to? A. I just simply moved about six 
miles in the same county. 

C-13 Q. And that is where you still live? A. Still live. 

Q. And after you moved there did you frequently see your family? 
A. Yes, I did. 

Q. Did you see your father? A. Yes, I did. 

Q. And how often would you see your father down through the 
years until his death, on the average? A. On the average, I never 
missed a month from seeing him. 

Q. Did he come to the home down there in Caroline County, 
Virginia? A. Yes, he did. 

Q. Now, did'there come a time, Mr. Jackson, when this home, 
that your family moved from this home that you have been telling us 
about? A. Yes, there came a time when they moved from there. 

Q. What was the reason why that your family moved? A. The 
Government taken a whole lot of land down there for what they call the 
reservation or something like that, Army purpose. I don't know the 
number of acres. But, anyway, we lived back there about 1940, '41, and 
all of us had to move out. So my mother moved over to Spotsylvania. I 


was married and wasn't living in that tract of land right by. 


C-14 Q. When your mother moved to Spotsylvania County who owned 
the farm in Spotsylvania County? A. We rent, when she moved there, 
some white people. 

Q. Did there come a time when your father acquired a farm there? 
A. Yes. My mother said she wanted a home. He said, anywhere you 
find a place suit you and you pick it out, I will buy it for you. 

Q. And did he? A. He did, sir. 

Q. Is that where she lives today? A. That is where she lives 
today. 

Q. When did he buy that home for her, Mr. Jackson? A. He 
boughtit during that war time. I can't remember the exact year, in 
the fall. 

THE COURT: What year? 
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THE WITNESS: Anywhere from '42 to '45, during that second World 
War. 
BY MR. SWEENY: 
Q. Now, does that property still remain titled in your late father's 
name? A. It still remains in his name. 
Q. The time of his death it did? A. It did at the time of his death. 
C-15 Q. Now, did you ever see your father here in the District of Colum- 
bia during these years that he worked here? A. Yes, I did. 
Q. And will you state at what addresses, or address, you had seen 
him here, or what place? A. Most of the time that I came to see him, 
it was down here on 436 Eighth Street, Southwest, Washington, D. (C. 
Q. And on the occasions could that have been 438 Eighth Street ? 
A. Well, it could. I will tell you, he lived 436 and 438, too. He moved 
out of one building, and I heard, since this has happened, that the Jast 
one he bought it. But they were side by side. 
Q. Did you know he had bought the building at 438 Eighth Street ? 
A. I absolutely myself didn't know it until after his death. He hadn't 
told me. 
Q. He never told you? A. No, he never told me. 


Q. Did he ever tell your mother to your knowledge? <A. Well, 
I have heard, but I never heard him tell her. 
Q. To your own knowledge? A. No, to my knowledge, I didn't 


know whether he ever told her. 
Q. Did you have occasion to visit your father at 438 Eighth Street ? 
C-16 A. Yes, I did. 
Q. Now, on any of those occasions did you see the defendant Alice 
R. Coleman, known as Jackson, or Jackson known as Coleman? A. Well, 
I seen her there a number of times, and I knew her there. But I have 
never heard or knew of her being any Jackson and she has never no way 
let me, my mother or nobody in the family know it. I go there and she 
would stay back some part of the house like people do who are renting. 
I understood she was just a tenant renting in the house. The children I 
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would hear them speak about, they would keep them back. I would meet 
him at the front door and come in the front room and sit down and talk 
to him. 

Q. By what name do you know the defendant in this case ? 

A. Alice Coleman. 

Q. Now, when you could come there, at 438 Eighth Street, did you 
ever have any conversation with the defendant? A. Yes, Ihave. I have 
talked with her a number of times. 

Q. And did she make any statement about your father at any time ? 
A. Never have, up until his death. 

Q. Up until then she never did? A. Never did. If I happened to 
come there and didn't find him at the house and I see her and ask her, 
sometimes she would never know where he was at. If I ever did see her 

C-17 and he weren't there, she wouldn't know anything about it. 

Q. Did there come a time when you learned of your father's death, 
Mr. Jackson? A. Yes, it did. 

Q. And will'you state in what way, without saying what the con- 
versation was, but! tell us how you learned of your father's death. A. I 
learned of my father's death by someone here in this city that knew him 
and knew the people in the country. And when they knew it they called 
down at the country to some of their friends and asked them did you know 


Thomas Jackson was dead. And so they were shocked, didn't know noth- 


ing about it. And they turned and called over to my mother's house to 
find out was it true and that girl answered the phone. 

Q. You are pointing to your niece, Susie Crutchfield, who is also 
a plaintiff in this case? A. Yes. 

@. Can you tell us when it was that you got that information, Mr. 
Jackson? A. As close as I get it, I guess it was ona Wednesday after 
the night he died. 

Q. Do you know whether it was the day following the night of his 
death or not? A. It was the next day following the night after his death, 

C-18 I understand. 
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Q. Upon getting that information what, if anything, did you do? 
A. They called me and I was at work in Quantico Marine Base. I |quit 
right there and went. 
Q. When you say "they,'’ who do you mean? You got a message 
from whom? Your home? A. From my mother's home, from the girl 


right there. And I went down there. 
Q. You went where, Mr. Jackson? A. I went to my mother's 
home. And the girl there, and my wife, we left and came here to Washing- 


ton to see was it true, to find out about my daddy's death. 
Q. Did you learn when he died? A. I learned that he died in the 
night or that early morning. 
Q. Was this the same day following? A. I think it was the) next 
day following. I don't think it was the same day. 
Q. You came here and where did you go? A. I went to 438 
address Eighth Street, Southwest. 
Q. When you arrived there did you see the defendant, who you say 
you know as Alice Coleman? A. Yes. Someone came to the door, not 
her, invite me in. After a while she came. By my knowing her, I/asked 
her was it true. 
C-19 Q. Who came to the door? A. I didn't know the person who came 
to the door. 
Q. There did come a time when you saw the defendant? A, Yes. 
Q. Did you have any conversation with her? A. Yes, I did. 
Q. Did she make any statement to you about your father's death? 
A. Yes, she did. 
Q. What did she say? A. She said it was quite a shocking thing 
to her. She said to me, say, he left her and I guess he went down [the 
country to see his wife. Said, did he come down there? I told her yes. 
Said when he came back here he act as if he is sick, she said. But, say, 
you know he is kind of funny or something, he never tell nobody, say. 
The next morning I noticed him be on his knees crawling, so I asked 
him what is the matter and he told me, says, I asked him did he want 
the doctor. He told me to call him right away. 
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Q. This is a conversation you had with your father? A. With 
the -- 
Q. With the defendant ? A. With the defendant. 
C-20 Q. Let me ask you this question: When had you last seen your 
father prior to his death? A. I hadn't seen him, prior to his death, 
maybe a month. But prior to his death, on a Saturday, like he died on 


a Wednesday, he was down to my mother's home to see my mother that 


Saturday, three days before he died, on a Saturday. 

Q. But you did not see him there yourself? A. I did not see him. 

Q. Will you tell us what else the defendant told you about your 
father's death? A. Well, she said that he came back from down home 
sick, and that next morning, or Sunday morning or whichever it were, 
that he actually was, he agreed he was so bad they send for a doctor, 
they taken him to a hospital, and the next day, she claimed, he was 
getting better, he was talking, seemed like. And the next following day, 
or the night, he died suddenly. Then, if you allow me to keep on talking ? 

Q. Iwill put you another question. I will ask you a further ques- 
tion, Mr. Jackson. Did you have any conversation with the defendant about 
the burial of your father, Mr. Jackson? A. Yes, I did. 

Q. And what was the conversation? What was said? What did 
she say? A. Well, she didn't give me a chance to say anything. The 

C-21 first thing she said to me after we get to talking, she spoke up and 

said to me how good the old man has been. Said, "The old man has been 
so good to me, Thomas, until I thought I would take and bury him at my 
own expense." And she kind of halt and stops there. "No, not myself; 
me and my children, because Iam not able. We will bury him at our 
own expense and bury him where his other sisters and brothers are 
buried up here some place if you agree to it.” 

So I had to study, because I had to wonder why would she want 
to bury my daddy. And so I didn't have time to study because she soon 
spoke up and said, "What you saying about it?” 

So finally I said to her -- I studied. So finally, I said yes, I will 
take his body and carry it on down home and bury it. She said, I guess 
you want to take it down there for his wife to see. 
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I said no, I don't take it for his wife to see because my mother is 
blind and can't see, but I will take it down and bury it. She said all right. 
Q. Was there any further conversation at that time about the 
matter, Mr. Jackson? A. Yes, there was. 
Q. Did she make any further statement to you about your father? 
A. Yes, she did. 
Q. What did she say? A. After I had agreed, said I was going 
C-22 to bury him and everything, I begin to ask her did she know any- 
thing about what he had, and everything. So she told me that he only had 
one room there at that house. 
* * x * * 
Q. After you had the conversation you told us about, was there any 
further conversation between you and the defendant? A. Yes, it was. 
Q. And what statement did the defendant make to you concerning 
your father? A. I questioned her about what did he have in money 
line, insurances, and she said that he didn't have any as far as she knows. 
She said he only had one room there at the house. It seemed like |he just 
had one room and the only thing he had in that room was a pair of/ false 
teeth; that I could have them if I wanted them. They were brand new. 


His gum weren't well and he was peculiar. He wasn't going to pay for 
C-23 them if they didn't fit. He wanted his gum to be well, if they 
didn't fit. The next thing I said to her, tomorrow when I come up to get 
his body I would go down to the District and try to find out something 
about him. So at that point she said damn, if somebody ain't going to 
pay me for him. 


Q. What did she say? A. Somebody is going to pay me some- 
thing for him. So I didn't -- 

THE COURT: I don't understand that yet. 

BY MR. SWEENY: 

Q. You mean for what she had done? A. What she had done for 
him, she said. "Damn, if somebody ain't going to pay me for what I 
have done for him."’ Well, she had never presented or said she had did 
anything. I had never heard of her doing anything and I didn't know of 
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her doing anything. I said, "Well, it's no way to speak like that. If you 
have. Ihave never said I wouldn't." She said, "You ought to know he 
hasn't been well all this time. He has been somewhat sick and I have 
been looking after him and somebody is going to pay me." 

Q. Did she make any statement to you claiming to be his wife? 

A. Never did. Never have heard of it until about two or three days 
C-24 after that. 

Q. After the conversation you have testified about, does that about 
summarize the total conversation at that time you had with the defendant ? 
A. Yes. 

Q. And then what did you do about your father, if anything? 

A. She told me where I would find the body and I went by the undertaker 
shop, McGuire, and saw it that night and it was too late for me to try to 
move it. And I went on back to the country and came back the next morn- 


ing, had made arrangements down there for to get it. When I goes up 
there McGuire tells me that I couldn't get it, she said not to let me have 


it. 

Q. You say you had made arrangements down the country. With 
whom did you make them? A. With the undertaker, Mr. Brown, there 
in Fredericksburg. 

Q. Asa result did Mr. Brown eventually get to your father and 
take him down the country? A. He did. 

Q. Where was your father buried, Mr. Jackson? A. He was 
buried down therein the Bethlehem Cemetery, right in back of my 
home, in Caroline County. 

Q. Who paid the funeral bill for his burial? A. I did. 

C-25 Q. Now, following your father's interment, Mr. Jackson, or 
prior to his burial, did you have occasion to talk to the defendant any 
more concerning your father? A. Yes, before I got the body, because 
it took me a week, about not knowing around here what to do to get from 
up here. Because I learned in during that time about this common-law 
wife, I had never learned. But as I went from place to place, if I hadn't 
known the city, I wouldn't have been able to do that. I did know Washing- 
ton pretty good. By questioning, asking people, I could make it pretty 
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good to the different buildings. 
Q. You say you learned about her claiming common-law wife. 
Did you learn that from her? A. Yes, sir. I learned that right out of 
her mouth. 
Q. When did she first make that claim? A. About three days 
after I had been trying to get my dad's body. When I went and got the 
marriage certificate here to show that my mother was married and 
everything, then if she had of just agreed that I go ahead, I wouldn't 
have had to went no further. So I thought that I would go down and see 
if she would agree for me to go ahead with my father's body. The 
undertaker wouldn't do it unless she would agree. I know how some 
people do you here and places. I thought the best thing, for protection, 
I went to the police precinct down the southwest and told them about it 
and they told me to go ahead park my car, when I see them to get up and 
C-26 go out and went in. Idid. I went on in and told -- She wanted to 
know why I come that way. I said, "Well, Alice, I didn't want any|trouble 
or any disturbance and I thought this was the best way for me to come." 


I say, "I come here to let you know I has the marriage certificate to 


show definitely my daddy is legally married to my mother and every- 
thing, and if you agree to it, I will take the body.” 
Q. Did she agree to it? A. She said no, she wasn't going to do 
that. The police wanted to know why; why she said that. She said, "I am 
the common-law wife." 
Q. All this conversation was in her presence? A. Right in her 
presence, 
Q. Was that the first time you had heard her make that claim? 
A. That was the first time I ever heard it. 
Q. That was several days after your father's death, as I under- 
stand it? A. That is true. 
Q. Of course, you did get your father's body. Did she agree 
eventually to you taking your father? A. Yes. When I went, got) enough 
proof and everything, nothing she could do, she had to agree. Her law- 
yer -- might be that one over there now, I don't know. I was talking over 
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C-27 the phone with him. He finally agreed, said yes, take the body. 

Q. But you don't know who that was? A. No, I don't know what 
lawyer it was. 

Q. Did you have occasion to see the defendant any more after the 
circumstances that you have described, Mr. Jackson? A. No. 

Q. You did not see her any more? A. No, I didn't see her any 
more. 

Q. Did she come down to the funeral? A. No, sir. 

Q. Mr. Jackson, on the occasion that you have told us about when 
you came here the first time, the very first time, and saw the defendant 
there at the 438 Eighth Street, Southwest, were you accompanied by any- 
one? I don't know for sure you mentioned who was with you. A. Yes; I 
had my wife, Carrie W. Jackson, and my niece, Susie Crutchfield there. 


Those two was with me. 
Q. So that you have had no further conversations with the defendant 
from that point on up to the present time; is that right? A. No, I haven't. 


Q. Now, in connection with your father's affairs -- or, I will ask 
you this question: What place was he a legal resident at the time of his 
death, Mr. Jackson? A. He was a legal resident of Spotsylvania County 

C-28 in Virginia. 

MR. BUTTON: Objection, Your Honor. 

THE COURT: I think that is a question of law. Objection sustained. 
The answer will go out. 

BY MR. SWEENY: 

Q. And did you have occasion to apply for the administration 
papers on your father's estate? <A. Yes, I did. 

Q. Were you granted such papers? A. I was granted such 
papers there. 

Q. I show you a paper writing and ask you if you can tell me what 
thatis. A. Yes. This is the paper that they gave me there in the 
Court House, making me the administrator. I will get my glasses. 

Q. Of your father's estate? A. Of.my father's estate. 

MR. BUTTON: No objection. 
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MR. SWEENY: May that be admitted as Plaintiff's, I believe, No. 3, 

Your Honor. 
THE COURT: The Court hears no objection. Plaintiff's Exhibit 3 

is received. 


(Document was marked Plaintiff's 
Exhibit No. 3 and received in evidence.) 


C-29 MR. SWEENY: 
Q. Mr. Jackson, I am not sure that I asked you this question. 


How many brothers and sisters do you have or have you had? A, Only 
have been two of us, myself and my brother, which is dead. 
Q. Your brother Joseph? A. Joseph. 
Q. How old would your brother Joseph be if he were living, Mr. 
Jackson? A. If he was living, he would be fifty-four years old. 
Q. And where was your brother Joseph born, if you remember ? 
A. He was born in Caroline County. 
* * * 
C-31 BY MR. SWEENY: 
Q. Mr. Jackson, were your mother and father ever divorced? 
A. Never was divorced. 
Q. In connection with your father's affairs did there come a time 
when a claim was made to the Civil Service Commission for moneys 
belonging to him? A. Yes. Yes, it was. 
C-32 Q. And has that claim been acted upon? 
MR. BUTTON: Objection, Your Honor. I believe that is irrele- 
vant. A. Yes. 
* * * 
THE COURT: Objection sustained. 
BY MR. SWEENY: 
Q. Did the defendant Alice ever turn over any money or property 
to you as being the money or property of your father? A. No, she 


haven't. 
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C-33 | THOMAS WILLIAM JACKSON, the witness on the stand at recess, 
resumed the stand and further testified as follows: 
MR. SWEENY: Your Honor, I have two, not over three, very short 
questions that occurred to me during intermission. 
THE COURT: Yes. You may inquire. 
MR. SWEENY: Your Honor, I have in my hand the marriage 
license record book No. 87 of this Clerk's office of this Court, and I 
desire to show the record to the witness and ask him if he can identify 
the signature on that record. 
BY MR. SWEENY: 
Q. Mr. Jackson, directing your attention to the page 156 of Book 
87, Marriage Record, Clerk's office of this Court, are you able to identify 
C-34 your father’s signature on that record? <A. Yes. 


Q. And will you state where you find it on there? Will you show 


us? State in connection with it the number of the application? Do you see 
a number on there? 

THE COURT: I wonder if counsel won't agree that it would be 
better for Mr. Sweeny to summarize what the exhibit shows ? 

MR. BUTTON: That will be fine. 

THE COURT: Suppose you do that. 

MR. SWEENY: If Your Honor please, the number of the applica- 
tion is 23656, which is the same number as appears on the marriage 
license. And the application which is over the signature of Thomas H. 
Jackson, which was subscribed and sworn to on the 3rd day of December, 
1903, gives the name Thomas H. Jackson, male; female, Susie Williams. 
The ages: Thomas H. Jackson was 21 on March 11, 1903; Susie Williams 
was 21. They were both colored; relationship, none; former marriages, 
none. Iam offering this in evidence, Your Honor. I am reading it from 
the record. 

MR. BUTTON: Your Honor, I ask that this come in under the 
same provisions of the objection to testimony of evidence as to the 


marriage on which the Court, I believe, is reserving decision or against 
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C-35 which I might make a motion at a later time in the case. 

THE COURT: Well, the Court will allow in evidence the summary 
which has been given by Mr. Sweeny. It may go out on motion if the 
occasion is later shown. And that being so, the record may be returned. 

* * * * * 
BY MR. SWEENY: 

Q. Mr. Jackson, will you state to the Court your mother's age 
at the time of your father's death? A. As near as I could get it, I 
would say she was about seventy-four years old. 

* * * * 
C-36 CROSS-EXAMINATION 
BY MR. BUTTON: 
* * * * * 

Q. Now, Mr. Jackson, you have testified that your father had 
moved to Washington many years before his death up here? 

MR. SWEENY: If Your Honor please, I dislike to interrupt 
counsel, but I do not believe that that was the testimony of the witness, 
that he moved to Washington. I think he said he came to Washington on 
this job. But I do not think that this witness has testified that his/father 
moved to Washington. 

THE COURT: Well, let's let the witness answer it. You may 
answer the question. A. All right. No, he didn't move to Washington. 
He only worked here and came back and forth home. 

C-37 BY MR. BUTTON: 

Q. About what year did he start coming to Washington? A. I 
would say back in 1912, or '10. 

* * * * * 

C-38 Q. And when you visited your father at any of these addresses, 
did you see Alice Jackson at those places? <A. At the last address 

down here, that is where I seen her. The other addresses I never did 

see her. 

Q. While visiting your father while he was living, you saw Alice 
Jackson? A. Yes, I did. 


Q. Did you see children inthe house? A. Enough to just know, 
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like if you would go in a house, seem like there is more people, I would 
just get a glimpse bf the children. Never would come in the room. I 
would just get a glimpse, to know were there. 

@. And you saw Alice inthe house? A. Yes, that is true. 

Q. Now, did 'you know that your father, Thomas Jackson, had 
retired from active work? A. I definitely didn't know it. 

Q. You did or did not? A. Did not. 

Q. You did not know that he had retired? A. No. 

Q. When did you learn that he had retired? A. After his death. 


* * * * * 


C-42 Q. When you first came to see Alice Jackson, after Thomas' death, 


wasn't the first thing you asked about the insurance policies? A. I never 

C-43 asked about that until I asked my daddy's death and all such as that. 
And still I didn't ask her until after she had offered to bury him and I 
didn't agree to give her the body, and after I didn't agree, and I told her, 
but she agreed, she said she would take it, I said I reckon you want to 
take it down there so his wife would see it. After that I then asked her 
about the different things, to try to find out whether my daddy had this, 
that, or the other. 

Q. You asked her about the other property? A. Yes, I did. 

Q. You asked her because you expected her toknow? A. I 
thought, being there in the house and been knowing him all of her life, 
that she might know something or heard something about it. 

MR. BUTTON: No further questions. 

REDIRECT EXAMINATION 
BY MR. SWEENY: 

Q. Mr. Jackson, you say that this Mr. Street -- was that it ? 
Street? <A. Yes. 

Q. Was put there on the property by your father to take care of 
the place? A. Well, I will tell you, when they had to first move out the 
area they had to rent. And it was a big old plantation house, and Mr. 


Street didn’t have nowhere to go, no more than my mother, and my 
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daddy always wanted somebody to look out for her. She would = had to 


be here in Washington. From what I see here he couldn't have brought her 
up here, there was something going on. He pay Mr. Street -- In other 
words, when they rent the house Mr. Street paid the rent but when|they 
bought the place Mr. Street gave money to help buy this place with my 
daddy, to have a home for his lifetime, he bought the place. He don't 
pay no rent today. I don't intend to ever let him pay. 
Q. Was your mother blind at that time? A. Yes; about that 
time she was blind in one eye. 
Q. How long has she been blind in both eyes? A. She been blind 
in both eyes for nine years, I would say. 
Q. Did your father ever completely lose his sight, Mr. Jackson? 
A. Not exactly, because the day he came down to home, three days be- 
fore he died, he come down there, he go anywhere he want without any- 
body leading him, but he wouldn't come down in the late days unless a 
taxi -- he afraid -- he would get him to bring him down and carry him 
back. 
Q. Somebody took him down? A. Yes. 
* ak * * 
C-45 CARRIE JACKSON 
was called as a witness by the plaintiffs and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENY: 
Q. Mrs. Carrie Jackson? A. Yes. 
Q. What is your middle initial, please? A. Carrie Bell Jackson. 
Q. And you are the wife of the man, Thomas W. Jackson, who just 
testified? A. Yes. 
Q. Sitting here inthe courtroom? A. Yes. 
Q. Where do you live? A. I live in Caroline County. 
Q. Could you tell us a little more specifically? A. In Woodford, 
Virginia, Box 311. 
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C-46 Q. How long have you lived there? A. I have lived in Caroline 


County for all my life. 

Q. Now, I dislike to be personal, but would you tell us how old 
you are? A. Fifty-four. 

Q. Do you know the lady seated over at the counsel table with 
Mr. Button in the red hat? Do youknowher? A. Yes, Ido. 

Q. Would you tell us who thatis? A. That is Alice Roosevelt 
Coleman, the daughter of Mr. Kennis Coleman. 

Q. Have you ever known her by any other name? A. No,I 
haven't. 

Q. How long have you known her? A. Oh, I have known her about 
forty years or more. 

Q. Where did you first know her? A. Down in church, Bethlehem 
Church, in Caroline County, in the neighborhood, throughout the commun- 
ity. 


Q. Did she live near you? A. No, she lived quite a few miles 


from me. 

Q. Did she know you? A. Yes, she knows me. 

Q. She knows your husband? A. Sure. She went to school with 
him. 

Q. Now, prior to your coming here to this court, how long has it 


C-47 been since you had seen the lady we are talking about, Alice? 


A. I saw her at the time of my husband's father's death, my father-in- 
law's death, Thomas H. Jackson. 

Q. You recall when that was, Mr. Jackson? A. That was about 
two -- It was 1957. January 1957. 

Q. Where did you see her at that time? A. I saw her at a home 
in southwest, Washington. I don’t know just where. 

Q. Was anyone else present at the time you saw her there ? 
A. Yes; my husband and his niece. 

Q. Isthat-- A. Susie Irene. That is she. 

Q. The lady sitting in the courtroom who is also plaintiff in this 
case? <A. Yes. 
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Q. Did you have any conversation with the defendant on that 


occasion? A. No, I did not but I was sitting in while they were talking. 


Q. Did you hear a conversation between her and your husband? 
A. I did. 

Q. And will you tell us whether or not she made any statements 

C-48 in your presence with regard to your father-in-law, Thomas H. 

Jackson, and his death? A. Yes, she spoke of him being dead, and she 
said at the time, she said, "Well, I know it will be a shock to you. It 
was a shock to us because he was a nice old man, and to his wife, And 
I am quite sure that you ought to carry the body down there for burial, 
where his wife can see him."" My husband spoke up at the time. /He said, 
"Well, she can't see him because she is blind but I will take the body 
there home." 

Q. This was a statement made by the defendant to your husband? 
A. Yes, to my husband. I was sitting there listening. I heard that. 

Q. And did she make any statement as to arrangements about the 
funeral? Did she say whether or not she had made any arrangements 
to bury Mr. Jackson? A. She say at the time, when he say "I take him 
down to bury." She said, "He been a nice old man. He has a room up 
here with us and we liked him real well, and we might bury him," or 
something. Said, "No, indeed. I wouldn't think of you going through all 
of that expense of burying him. I will bury my daddy myself. We will 
take him home and bury him."" Then he asked about the insurance. 

C-49 Q. He being your husband, Thomas? A. My husband Thomas. 

Q. Asked the defendant Alice? A. Something about the insurance 
and she became quite disturbed at that time. 

Q. Did she at any time during this conversation say in your 
presence that she was a common-law wife of Mr. Jackson? A. |She 
said something about common-law wife, yes, she did. 

Q. Onthis occasion? A. Yes. 

Q. How many times did you see her? A. I saw her once, The 
second time when we went there I didn't get out the car. I stayed in the 
car when they had to carry the policeman because she was so disturbed 
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and acting in such tidiculous manner, that the policeman had to go with 
them, and I didn't go. I stayed in the car at that time. 

Q. When did she make the statement about being a common-law 
wife? A. She made the statement during the conversation there, because 
I came out the house quickly after I saw how disturbed she was, because 
she said to him -- 

Q. Were you present when she made the statement? A. Yes, I 
was present. 

Q. You heard it? A. I heard the statement. Again she had asked 

C-50 him, she said, "I don't know why he was taken sick so suddenly," 
said, "because he went down to see his wife over the week-end." He 
went down to see his wife. After that she said quickly, "Didn't he go?" 
Said yes. 

Q. Who was'she talking to? A. She was talking to my husband, 
to all of us in general. So my husband, my niece there, she said quickly, 
she said, "Yes, he was down." Said, "Yes, he came down to see grandma." 
Said, "He was down to see us Saturday." It was a Saturday that he was 
down, which he did come down, you know, regularly. 


Q. How long were you there in the presence of the defendant on 
this occasion that we are talking about right after the death of your 


father-in-law? A. I think, we stayed an hour or two. I don't remember 


exactly. 

Q. You did ‘not see her any more after that? A. It seems to me 
I saw her at the undertaker. I am not too sure. 

Q. Let me ask it this way: Did you come back to Washington? 
A. I came every time when he came. 

Q. Every time your husband came? A. I was with him, each 
time he came. 

C-51 Q. And you think that now that you think about it you may have seen 
the defendant at the undertaker's? A. It seems to me that I saw her 
there. I saw one of her daughters there, I know. 

Q. Would this have been on another occasion? A. It was on 
another occasion. Another day. 
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Q. Have you seen her since the funeral of Mr. Jackson? Aj 
have not seen her since then. 
Q. How long prior to Mr. Jackson's death had it been since you 
had seen the defendant, Mrs. Jackson? A. Before his death? It had 
been quite a while because I had been doing some other work and moving 


around in different places and she was up here. 
THE COURT: Tell him how long. 
THE WITNESS: How long? 
THE COURT: Yes. 
THE WITNESS: Had it been? Oh, it had been several years. I 
don't know how many years because she came to Washington to work or 


something. 
BY MR. SWEENY: 

Q. Where did you see her? A. When did I see her? 

Q. When you last saw her where did you see her? A. At church. 

Q. At church? A. I saw her at her church. At Bethlehem|in 
Caroline County. 

C-52 Q. Could you tell us about how many years that was before Mr. 

Jackson's death? A. That has been around about eight -- oh, about 
seventeen or eighteen years before his death. Because the reason -- 
yes. She was here visiting or something when she was at church. 

Q. Had you ever known her among the people that you know |-- you 
say you have known her all these years -- ever know her to go by the 
name of Jackson? A. No, I never knew her to go by the name of |Jackson. 
I don't see any reason for it. 

Q. Did you ever see your husband's father, Mr. Thomas H. |Jackson, 
down in Caroline County, well, say in the last twenty years before) he died? 
A. Oh, yes, I did. 

Q. Youdid? A. Yes; several times. 

Q. Where would you see him? A. At his wife's home. At/the 
home of his wife. His wife's home there. 

Q. You did not live inthe home? A. No. I live in Caroline 
County but they live in Spotsylvania County. When he would come down 
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naturally we would go up and visit and we would meet him there. 

C-53 Q. Before you moved, as I understood from your husband's 
testimony, they formerly lived in Caroline and moved to Spotsylvania 
when the Government took the farm? <A. That is right. 

Q. Did you see Mr. Jackson -- I mean Thomas H. Jackson, down 
there, when the family lived in Caroline County? A. Indeed, I did. 
Q. How frequently would you see him down there? A. Oh, when 


[ first married him. 


Q. After I married, oh, I saw him quite often. Once a month. 


And twice a month sometimes. 

Q. Up until the time the Government took the farm and they moved? 
A. Idid. I certainly did up to that time. 

Q. How frequently would you say you saw him then? A. About 
twice a month. 

Q. You lived how far from that farm ? A. You mean when he was 
in Caroline? 

Q. Yes. A. I lived about 6 or 8 miles. But you see that was my 
husband's home and naturally he would go home, you know, and I would 
go with him. So I would see him quite often. 

Q. Did you hear any other statement, or any statement made by 
the defendant here on this occasion when you and your husband, and your 
husband’s niece came here immediately after his father's death that you 

C-54 testified about? Your husband said something about did his father 
have any insurance. I think you testified to that. A. That is right. 

Q. Did the defendant make any statement at that time as a result 
of your husband's' saying that to her? A. She certainly did. 

@. What did she say? A. She said, "Well, I will tell you, if that 
is what is going to happen, insurance, he has no insurance. He has some 
false teeth upstairs," and I was rather amused at that. "Some false teeth, 
is all he left me. Left no insurance." 

Q. This is the defendant talking? A. That is what she said. She 
used profanity. She said, "Somebody will have to pay me for what I have 
taken care of him because he has been sick around here and blind and I 
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have been taking care of the old man, and we had to help him some. 


And she used profanity every time she said it. 
* * * * 
CROSS EXAMINATION 
BY MR. BUTTON: 
Q. Mrs. Jackson, you did say that when you saw Alice Jackson 
at her home at 438 Eighth Street, where Thomas Jackson, Sr. had been 
staying, that she did say she was his common-law wife? A. She said 


C-55 something about the common-law wife. I heard so much about it 
until I am afraid to say whether I heard that or not exactly. But [am 
quite sure it was something about common-law wife said. But exactly 
as the statement was, I cannot repeat exactly as it was. But I know I 
have heard it since then. 

Q. You said also that Thomas Jackson, Sr. made frequent trips 
to Virginia? A. Yes, he did. 

Q. I guess you knew he had retired from work a couple of years 
before then? A. That part of his business I didn't talk to him about. 

Q. Talking to him all this time, you still didn't know eee he 
was working? A. I didn't feel that was my concern. 

Q. He was the father of your own husband but you didn't know he 
was working or retired? A. No, I had nothing to do with that. That 
wasn't my concern. 

MR. BUTTON: No more questions. 

* * * * 

C-56 SUSIE CRUTCHFIELD, 
a plaintiff, was called as a witness in her own behalf and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SWEENY: 
Q. You are Mrs. Susie Jackson Crutchfield; is that correct? 
A. This is right. 
Q. Where do you live? A. I live in Spotsylvania County. 
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Q. And are you related to the late Thomas H. Jackson? <A. Yes; 
he is my grandfather. 

Q. What was your father's name, Mrs. Crutchfield? A. Joseph 
Tlias Jackson. 

Q. And was he a son of Thomas H. Jackson? A. Yes, he was. 

Q. Your father is now deceased, I believe? A. That is right. 

* * * * * 
C-58 BY MR. SWEENY: 

Q. Mrs. Crutchfield, did you have occasion to come to the District 
of Columbia after your grandfather's death? A. I did. 

Q. And state with whom you came here. A. With my uncle, 
Thomas William Jackson. 


Q. Anyone else? A. And Carrie Jackson. 

Q. On that occasion, can you recall the date of that visit here? 
A. Well, it was Thursday, after my grandfather died. He died on a 
Wednesday. We came up that Wednesday evening and we came back 


again that Thursday. 
Q. Do you know the lady seated over at the counsel table in the 
red hat beside Mr. Button? A. Yes, I know her. 
@. And by what name do you know her ? A. Alice Coleman. 
* * * * * 

C-59 Q. In order that the record may show, how old are you, Mrs. 
Crutchfield? A. Iam 27. 

* * * * * 

C-61 Q. Now, how long had it been prior to your grandfather's death 
since you had seen him, Mrs. Crutchfield? A. My grandfather was 
down Saturday before he died. He died on Wednesday and he was down 
on Saturday. 

Q. Where were you living at that time ? A. I was living right 
at the home of my grandmother. 

C-62 Q. Your grandmother? A. I was. 

Q. That is Mrs. Susie? A. Susie Jackson. 
Q. Where do you live now? A. Right next to my grandmother. 
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Q. Nexttoher? A. Yes. 
Q. When did you cease living in the same house with her ? 


beg your pardon? 
Q. Did you formerly live in the same house? A. Yes, I did. 
My grandmother raised me and I lived up in my grandmother's house 


up until I was eighteen years old. 
Q. Is that when you married? A. That is when I got married. 
I moved. I was there the day my grandfather came down. I went and 
got eggs for him to bring back to Washington. He said he cooked and 
he wanted eggs for his breakfast. 
Q. You went where and got eggs? A. I went to the store and 
got eggs for him. 
Q. To take back to Washington? A. To bring back to Washington. 
Q. At that time you were living how far from your grandmother's 
farm? A. Just about a block. 
. About one block? A. One block. 
. How frequently did you see your grandmother? A. Every day. 
. How frequently do you see her now? A. Every day. 
. She isin bed now? A. Yes. 
Q. She is not able to get out of bed? A. She is paralyzed, Not 
able to get out of bed. 
Q. How long had it been since you had seen your grandfather prior 
to the time you have told us about, which was Saturday or Sunday, I 
believe, just before he died? How long was it before that that you had 
seen him? A. A month. 
Q. About a month? A. Just about a month. 
Q. Now, did you see your grandfather on other occasions? 
A. Yes; my grandfather would come down sometimes every two weeks 
or he would come down every month. 
Q. Did he do that? A. He would come down to church meetings 
with my grandmother. They would go to church together. 
C-64 Q. Was that done continuously? A. Yes, it has. 
Q. Throughout the years that you can remember? A. Through- 
out the years that I can remember. 
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Q. What was the longest period of time that you can remember 


that passed without your seeing your grandfather? A. Well, my grand- 


father came down pretty often and he was down every two weeks or every 
month, I know that. 

Q. Would you see him? A. Iseen him when he come down. 

Q. Would it be then accurate to say that you had seen him at least 
every two weeks or every month? <A. Every two weeks or every month. 

Q. Throughout the period of time ? A. Throughout the period of 
time. 

Q. That he was in Washington? A. That is right. 

Q. All those visits, did you ever hear any mention of Alice Cole- 
man? A. No, I did not. 

* * ca 
C-66 ALICE R. JACKSON 
was called as a witness by the plaintiffs and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENY: 

Q. You are the defendant Alice R. -- What is your name, please? 

A. Alice R. Jackson. 

. Alice R. Jackson? A. Yes. 

. What name were you born under? A. Coleman. 

. Alice R. Coleman? A. Yes. 

_ Where were you born? A. Caroline County, Virginia. 

. Will you tell us in what year? A. 1907. 

. And how long did you live in Caroline County? A. Well, I 
lived there until I was about seventeen, eighteen. 

Q. And then you left and came to Washington; is that correct? 

A. Yes. 

Q. Now, while you were living in Caroline County, Virginia, you 
knew Thomas W. Jackson, one of the plaintiffs in this case, did you not ? 
You knew Thomas, did you not, Thomas W. Jackson? A. Yes, I knew 
of him. Yes, I did. 
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Q. Did you know him? Did youever seehim? A. Yes, I see him. 
Q. You all went to the same school, didn't you? A. Yes; a little 
while. Not quite too long. 
. What school was that? <A. Bethlehem. 
. Where was that? In Caroline County? A. Caroline. 
. Were you all inthe same grade? A. No. 
. What grade were youin-- A. Well -- 
. When you knew Thomas? A. Well, he had started to school 
before me. 
Q. He is a little older than you, isn't he? A. Yes. 
Q. Now, how many years would you say that you and Thomas were 
in the same school? A. It was about two years. 
Q. Did you know his brother Joseph? A. Yes, I did. 
Q. Did Joseph go to that school too? A. Yes, he did. 
Q. Did you know Thomas's mother, Susie Williams? A. I didn't 
know her quite good but I knew her. 
Q. You had seenher? A. Yes, I had seen her. 
Q. You knew Thomas H. Jackson, did you not? A. Yes, Idid. 
Q. And you knew that he lived down there on a farm, isn't that 
correct? <A. Yes. 
Q. And where was that farm when you first knew Thomas H, 
C-69 Jackson? Where did he live? A. It was, well, we will call it 
near Woods Landing. 
Q. Near what? A. Woods Landing. 
Q. Woods Landing? A. Yes, it was between there but I just 


don't know where, you know, the name of the place. 
Q. Would that be near Woodford, Virginia? A. Well, it's between 


there. 
Q. In the vicinity of Woodford? A. Yes. But we always -- 
Q. What year did you come to Washington? A. April 1926, 
the 26th day of April. 
Q. Will you tell the Court how you happened to come to Washing- 
ton at that time on that day? A. Well, whenI came I came to work, to 
go to work. 
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Q. Did you come with Thomas H. Jackson? A. Well, yes. 

Q. Did you come with him? A. Yes. He got on at -- He was 
on at Guinea, and I got on at Woods Landing. 

Q. In other words, you all rode the same train, do I understand 
you correctly? A. Yes. 

Q. Did you know that he was going to be on the train? A. Well, 

C-70 he had said he was going away to work. 

Q. Wasn't he already working up here? A. No, he was not. 

Q. He was not working in the District of Columbia? A. No, 
he was not working then. 

Q. Did you know him well enough to know that? How well did you 
know him at that time? A. Well, I didn't know too much about him at 
that time. But I got acquainted with him at my work place. 

. After you-- A. Being him and I was at the same work place. 


. You worked at the same place? A. Yes. 
What place was that? A. That was Billie Barnes. 


. Which? A. Billie Barns. Mr. Barnes. 
Would you give me that again? A. Billie Barnes. 
Would you spell that? A. Mr. Barnes. 
. Could you spell that? Barnes? A. Yes. 
. That is the man's name? A. Yes. 
Q. What kind of work was Thomas H. Jackson doing? A. Well, 
he was setting out tobacco. 
Q. Inthe District of Columbia? A. No, I mean in the country. 
Q. Oh, I beg your pardon. I misunderstood you. You are talking 
about down there? A. Yes. You were asking me about my home in 
Woodford. 
Q. When was that, then, that you knew him there at Billie Barnes ? 
A. That was 1923. 
Q. And you were just a young girl, of course, then? A. Yes. 
That is right. 
Q. And he was working there, too, at the same place? A. Yes. 
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Q. My question, what I was trying to get at -- I didn’t make my- 
self very clear, I guess. When you came to Washington, though, do you 
know where he was working then? Thomas. A. Well, he wasn't work- 
ing nowhere when he came here to Washington but he said that he was 
going to get the same job back that he had work years ago. 
Q. He had worked here in Washington? A. Yes. 
Q. In other words, when you got on the same train with him, 
Thomas did not have a job here in the District of Columbia, is that 
correct? A. No, he hadn't had no job then. 
C-72 Q. He was coming up to get a job? A. Yes, but he knew where 
he was going to get it. 
Q. And you were coming up to get a job? A. Oh, yes, I was. 
Q. Was that some pre-arrangement between you and Thomas that 
you were to come up here and get jobs? A. I said I was going away to 
work and he said he was going to get the same job he had before. 


Q. He knew you were going to get onthe train? A. He didn't 


definitely know where I was going to stop. 

Q. I mean, did he know you were going to get on the same train 
that he was on? A. He didn't know I was on the same train. 

Q. He didn't know that? A. No, he didn't know. He didn’t know I 
was going to be on the same train, no. 

Q. Did you know he was going to be on it? A. Naturally I did 
not know he was going to catch that same train. 

Q. You knew he was coming to Washington? A. Yes. 

Q. You and he had discussed that? A. Yes. 

Q. And he knew you were coming to Washington? A. Yes. 

C-73 Q. When you first got to Washington did you go somewhere 

get a room together? A. Yes. 

Q. Where was that? A. 605 Second Street. 

Q. You recall the date that you came here quite well. Can 1 ou 
recall the date that you got that room? A. Well, it was the same date. 

Q. April what? 26? A. Twenty-six. 

Q. 1926? A. Correct. 
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Q. And then from that time, as I understand it, you lived -- 
A. Lived together, yes. 

Q. -- with Thomas Jackson when he was here in Washington, is 
that right? <A. Yes. 

Q. You didn't live with him down in Virginia, did you? A. No,I 
did not. 

Q. He went down to Virginia regularly, did he not? A. No, he 
did not. He sure did not. No, he did not. 

Q. Did you see him all the time? Did you know where he was all 
the time? A. Yes, personally, I did. 

C-74  @. Wasn't he ever out of your sight on week-ends? A. Well, no, 
he did not leave home but very seldom and he would say that he was just 
going out on a little run and he would be back. 

Q. You heard the testimony of these plaintiffs? A. Yes, I did. 
Q. Is that testimony false? A. Well, part of it was. 
Q. Just a minute now. When they told about Thomas H. Jackson 


coming down all these years at least every two weeks or once a month 
to visit his wife, was that testimony false? A. Well, it certainly is 
because he did not come down there once a month. 

Q. How often did he go downthere? A. Mr. Jackson, he did not 
go home, three time or four times a year. And he would go down and 


tell them that he was going to a meeting. 

Q. He would tell who that? A. He would tell me he was going to 
a church meeting. 

Q. Downthe country? A. Yes. 

Q. So you khew he went down on those occasions? A. Yes. 

Q. You knew he went to see his wife? A. No, I did not, because 
he always positively said he did not bother down there when he went. 

C-75 Q. As I understand it, you and Thomas H. Jackson lived together 

from the time you have told us about up until the time he died? A. That 
is correct. 

Q. You never went through a marriage ceremony, did you? A. No. 
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Q. During all those years, as I understand it now, when you came 
here you had some kind of a job, is that correct? A. No, I did not have 
no job when I came here. 
Q. Oh, you didn't? <A. No. 
Q. Didn't you testify that you came here to get a job? A. 


came here to get one but I didn’t get one right away. 
* * * * * 


C-78 Q. Have you ever filed an income tax? A. No, I has never filed 


one. 
* * * * * 
C-81 MR, SWEENY: McGuire. How much money did the witness 
the McGuire Funeral Director. 


* * * 


Q. But you paid $50? A. Yes, I did. 
* * * 
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ALICE R. JACKSON 
* * * 
DIRECT EXAMINATION (Continued) 
BY MR. SWEENY: 
* * * * * 
D100 Q. Now, after the death of Mr. Jackson, you filed a petition with 
this Court in which you stated you were Mr. Jackson's widow, didn't 
you? A. Yes, I did. 
THE COURT: Said what? oe 
MR. SWEENY: Mr. Jackson's widow. She stated she was Mr. 
Jackson's widow. 
THE COURT: Yes. 
BY MR. SWEENY: 
Q. And you swore to that? A. Yes. 
D101 Q. I show you this document and ask you if that is your signature. 


Iam referring to a petition for settlement. A. Yes. That is mine. 


Q. Small Estate, in Ad. No. 92216. Is that your signature on 
there? A. Yes. 

Q. And you listed Alice R. Jackson, 438 Eighth Street , Southwest, 
age 50,as widow? A. Yes. 

Q. Didn't you tell us earlier in your testimony you were 49 now? 
Or did I misunderstand you? A. No,I didnot. Iam 53 now. 

Q. You are 53? A. I will be 53 the 22nd day of April. 

Q. So you listed yourself as widow of Thomas H. Jackson? 
A. Yes. 

Q. Had anyone ever told you that his wife had passed away ? 
A. No. 

Q. Had anyone ever told you that he had gotten a divorce from 
his wife? A. Well, no. 

Q. So you knew when you signed this petition that he still had his 
wife living down in Virginia, didn't you? A. No, I positively didn't 
know anything about that. 
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Q. Did you think anything had happened to her? A. Well, I didn't 

D102 know. I positively didn't know anything about that. 

Q. No one had ever told you that she was not still his wife ,/had 
they? A. Well, no. 

Q. And you knew that she had been his wife? You knew that, 
didn't you? A. I positively didn't really know that. 

Q. She was reputed to be, wasn't she? A. Well -- 

Q. Wasn't she? A. Well, I guess so. 

Q. Wasn't that the fact of the matter when you lived down there in 
Caroline County? Wasn't Susie Jackson reputed to be Thomas Jackson's 
wife? A. I don't know exactly whether she was or not. 

Q. You don't know? A. I don't know exactly whether she was or 
not. 


Q. You had never heard anything to the contrary? You had never 
heard anything to the contrary that Susie Jackson was Thomas Jackson's 
wife when you lived down there in Caroline County, had you? A.|No,I 


hadn't. 
Q. When you left down there and came up here on the train as you 
testified the other day -- A. Yes. 
D103 Q. You knew very well that Susie Jackson was living down |there 
in Caroline County and that she was his wife? A. Well, I know of it, 
but I positively didn't really exactly know. 
Q. You had never seen the marriage certificate, is that what you 
mean? A. Well, I just believe what he says. 
Q. Iam asking you what you knew when you left down there. 
A. Well, I would say like this: He -- I guess he was living there. He 
wasn't living with me then. 
Q. Living there with her as his wife? A. I guess so. I ain't 
sure. 
Q. You are not sure? A. No. 
Q. And his children were living there with him and his wife, 
weren't they? Thomas and Joseph, weren't they? A. Well, I positively 
don't know that. 
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Q. Didn't you go to school with them? A. Well, that was when 
I was quite young. 

Q. Didn't you know where they lived? A. When I left home I 
was eighteen or nineteen. 

Q. Didn't you know where Thomas and Joseph, the children, 
lived? A. I know the plantation they said they lived on but I don't know 
exactly just where. 

D104 Q. You had never been there? A. No, I had never been there. 

Q. Now, as 4 result of this petition that you filed, that I have 
asked you about, the American Security and Trust Company turned over 
to you $329.21, is that correct? A. Yes, that is correct. 

bd * * * 

D105 Q. He, meaning who? A. Thomas Jackson. 

Q. Mr. Jackson's son, seated right here in the court? A. Yes. 
And so after he came and asked about his father's body, which it was on 
the 10th, and which it was Thursday, and I told him that I was going to 
put him away. Well, after I said I would put him away, and he said no, 
he wanted to go down the country. But I never gave him consent to take 
that body with him. 

Q. Well, whether you gave him consent or not, Mr. Jackson, the 
late Mr. Jackson,'was buried down in Virginia, was he not? A. Well, 
after Mr. McGuire and all, he called up and asked would I give him the 
body, give Thomas the body. 

Q. And it was sent down in Virginia for burial? A. Yes, after I 
had given the consent to the undertaker, not to him. 

Q. Iam asking you, the fact is he was sent down in Virginia ? 

A. Yes. 

D106 Q. So this $58.50 deposit, I presume, you had made with McGuire, 
that was the total amount you made to McGuire Funeral Home? A. Yes. 
I paid that for his burying here, yes. 

Q. Now, you testified, I believe -- Iam not positive about your 
testimony on this -- that you did know Susie Jackson, the wife of Thomas 
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H.? A. I know of her. I don't personally know her. I just know of her. 
Q. You know of her? A. Yes, I did. 

Q. How long have you been knowing of her? A. Well, just later 
years, because I didn't know her when I was younger. 
Q. You didn't know her when you were younger? A. When I was 

real young. 
Q. You didn't? When did you first come to know her, or of her? 


A. Well, the way I come to hear, was just hearing people mention her 


name. 
Q. Who? Who did you hear mention her name? A. Well, the 
children at the school. 
Q. You mean down in Virginia school? A. Yes. 
Q. So you did know her when you lived down in Virginia, didn't 
D107 you? A. Well, I just knew of her, just being at the school the 
short time I was there. 
Q. Now, directing your attention to a deposition which you gave in 
the Metropolitan Life Insurance Company against Jackson, et al, No. 
1568-57, you recall you went to the lawyer's office and gave a deposi- 
tion in this case? You remember I asked you about that the other day 
and we didn't finish. You recall the occasion of that deposition in the 
office of Reasoner & Davis, the Transportation Building, on the 9th of 
January 1958? You recall that occasion? A. Yes. 
Q. I will ask you if the following questions were asked and /if you 
made the following answers on that occasion: 
"Do you know Susie Williams Jackson? 
"Answer: Yes, I know her. 
"Question: When was the first time you met her? 
"Answer: I haven't seen her for about 28 years. I met her 
in the country." 
Did you give that answer, "I met her in the country"? 
A. Well, I don't think I gave you that. 
Q. You don't think you gave that answer? A. No. 
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Q. So you now deny -- A. Because I haven't never really met 


her just to talk to her or anything. 
D108 Q. So you didn't say you met her in the country? Didn't say that ? 
A. No. I didn't say that, that I met her in the country, because I did not. 

Q. Question -- this is on page 5. 

"Where in the country ? 

"Answer: Caroline County, Virginia. 

"Question: In which town? 

"Answer: It's no town. It's just the country. It's no town. 

"Question: Are you related to Susie Williams Jackson ? 

"Answer: No." 

Did you make those answers to those questions on the occasion of 
the taking of this deposition, that I have just read to you? A. Well, one 
of those questions I said. 

Q. Just one of them? A. Yes. 

Q. The others you did not? A. Read again? 

Q. You were asked, first you had said -- 

THE COURT: Better ask about each question separately. 

BY MR. SWEENY: 

Q. You have already told me, in answer to the question 'Do you 

know Susie Williams Jackson ?" 

‘Answer: Yes, I know her." 

Did you make that answer to that question? A. Yes,IsaidI 
knew of her. 

Q. Knew of her? A. Yes; knew of her. But being positively 
really know her, I didn't. 

Q. So you did not say yes, you knew her? 

THE COURT: He is not asking what you know now, but what you 
answered on that occasion. So just keep that in mind. 

BY MR. SWEENY: 

Q. Did you say -- A. Yes. 

Q. "Yes, I know her"? You made that answer, didn't you? 
A. Yes, I say I know of her. 
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Q. And you were asked: "When was the first time you met/her Codd 
And your answer: "I haven't seen her for about 28 years. I met her 
in the country." Now, you made that answer to that question, didn't 
you? It's right here on the record. Didn't you make it? A. Well, yes, 
sir, I said I hadn't known her or seen her for -- 

D110 THE COURT: No. This question: Did you give that answer? 
Did you make that answer? 
THE WITNESS: Yes. Yes. 
BY MR. SWEENY: 

Q. The next question is: "Where in the country?" And your 
answer: "Caroline County, Virginia." You made that answer to that 
question? A. Yes, I did. 

Q. "Question: In which town? Answer: : It's no town. It's just 
the country. It's no town." You made that answer to that question? 
A. Yes, I did. 

Q. "Question: Are you related to Susie Williams Jackson? 
Answer: No." You made that answer to that question? A. Yes. Yes. 


* * * * * 


D112 Q. On page 5 of the same deposition, I ask you if you made the 


following answers to the following questions: ''Was Mr. Thomas Jack- 
sonliving with Susie Williams Jackson when you met her 28 years ago? 
Answer: Yes."’ You made that answer to that question, did you not? 


A. Yes. 
Q. "Question; As man and wife?" Your answer: 'Yes." You 
D113 made that answer to that question, did you not? A. Well, I said 
that they was living -- I didn't positively know about it. 
Q. Iam asking you what you said when you were questioned. 
A. Yes. 
Q. "Did you ever visit their home? Answer: No, I never 
visited their home." You made that answer to that question? A.) Yes, 
I did. 
Q. "Where were they living at that time? Answer: In Caroline." 
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You made that answer to that question? A. Yes. 

Q. "What business took you to Caroline County 28 years ago? 
Answer: That's my home town. That's my home town."" You made 
that answer to that question, did you not? A. Yes. Yes. 

% * * * * 
D115 Q. "And she was living with Thomas H. Jackson? Answer: Yes, 
at that time.” Did you make that reply to that question? A. Yes. 

Q. "When did Thomas H. Jackson leave Susie Williams Jackson? 
Answer: 1926, the 26th day of April.” Did you make that answer to 
that question? A. Yes. 

Q. "Question: Where did he go then? Answer: He came here to 
Washington.” Did you make that answer to that question? A. Yes. 

Q. "In other words, when Mr. Jackson left Caroline County he 
came to Washington to live with you? Answer: Yes. Me and him lived 
together." Did you make that answer to that question? 4. Yes. 

Q. "Up until 1926, Mr. and Mrs. Jackson were living as man and 
wife in Caroline County? Answer: Yes; before that.” Did you make 
that answer to that question? A. Yes. 

D116 Q. "For how many years before that? Answer: I really don't 
know how many years." Did you make that answer to that question? 
A. Yes. 

Q. "To the best of your memory. Answer: Well, from my 
memory, I guess 25 years, as near as I can remember." Did you make 
that answer to that question? A. Yes. 

Q. "They were always living during that 25-year period as man 
and wife? Answer: Yes." Did you make that answer to that question? 


A. Yes. 
* * * * * 


D127  @Q. When Mr. Jackson bought the property at 438 Eighth Street, 
Southwest, that was to be a home for you and him, is that correct? 
A. Me and him and the children. 

D128 Q. You were going to continue living with him in the same manner, 
the same relationship as before, is that right? A. Yes. 
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Q. And you did? A. Yes, till he died. 
Q. Live with him there at 438 Eighth Street, Southwest? A. Yes. 
Q. Had sexual relations with him there in that house, many 
times, didn't you? A. Yes. : 

Do you know Frank Coleman? A. Yes, I know him. 

That is your son, isn't it? A. Yes. 

He was born down in Virginia, wasn't he? A. Yes. 


Many years ago? A. Yes. 
Is he here in Washington now? A. Yes, he is here. 
And you were not married when Frank was born, were you? 


A. No. I was keeping company with Mr. Jackson. 
Q. You were? A. Yes, Iwas. 
Q. Isn't it a fact that because you had Frank that your father 
made you leave home? A. No, he never made. 
Q. That is not true? A. No, it is not true. Positively not true. 
Q. But Frank was born down in Caroline County, is that right? 
A. Yes. 
Q. What was your mother's name? A. Katherine Coleman. 
Q. And your father's name? A. Kelis Coleman, 
Q. So then you deny that the reason you left down in Virginia was 
because you were pregnant and your father ran you away? A. Oh, no. 
Q. That was not the reason? A. Oh, no. It is not true. 
* * * * *x 
D140 MR.SWEENY: At this time, Your Honor, I don't propose to read 
all of them because they are quite similar. However, may I read a few 
selected letters? 
THE COURT: You may, in a summary way, advise the Court of 
your purpose, and may read such parts of the exhibit as you care to. 
D141 MR.SWEENY: Well, the purpose, Your Honor, is that through- 
out each letter, without any variation whatsoever, his address opened up 
"My dear wife," or equivalent words; and in every instance, without any 
deviation, it is signed "Your husband, T. H. Jackson," and in addition to 
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that, there are references to this Brother Street who has been brought 
into the testimony here, and there are constant statements that he is 


going to send money or bring money, references to his having been 


home and seen the wife, and it shows great solicitude on the part of 
this man towards his wife to whom he is writing the letters. 

THE COURT: Can you indicate what period of time they cover? 

MR. SWEENY: I think the earliest one there, Your Honor is in 
1952. The exact month, I am not certain. 

THE COURT: 1952? 

MR. SWEENY: Yes, Your Honor. And there is one there in that 
group that is as late as September, I think, of 1954. We do have some 
later ones; however the witness was not sure about the identification. 

* * * * * 
D146 Q. And prior to the time that you conveyed this premises 438 
Eighth Street, Southwest, to the Redevelopment Land Agency, you also 
filed a District of Columbia inheritance tax return, did you not? 
Inheritance tax return on Mr. Jackson, is what I meant to say. Did you 
not file the District of Columbia inheritance tax return on the estate of 
Thomas H. Jackson? A. Tax, you mean? 

Q. Taxes, yes. A. DidI get it back? 

Q. No, did you file it? Did you make out one, sign it? A. No. 

Q. Did you sign one? A. No. 

Q. You did'not? Didn't you list among other things a fifty-dollar 
gold watch? A. Oh, that is what you mean. That is what you are talk- 
ing about. 

Q. You did that, didn't you? A. Yes,I did. 

D147 Q. As being the property of the late Thomas H. Jackson? 
A. Yes. I did, but he did not have it there. I didn't see it. But I know 
he had one. 

Q. You listed it on the tax return? A. Yes. I know he had it. 

Q. As being his property, didn't you? A. Well, I didn't see it. 

Q. I say, you listed it on the tax return? A. Yes, I did. 
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Q. You also listed furniture and other effects at the value of a 


hundred dollars, did you not, on the tax return? A. Yes, sir. 

Q. And you signed that return and swore to it, didn't you? 
A. Yes. 

Q. And you signed it and swore to it as the widow of the late 
Thomas H. Jackson, didn't you? A. Yes, I did. 

Q. And it was necessary for you to do that before you could give 
a clear title to this real estate, wasn't it? A. Well, yes. 

Q. I mean, they required that you file that return before you could 
give title, didn't they? A. Yes. 

Q. Where they asked your relationship to the decedent, you stated 

D148 you were the wife, didn't you? A. Yes, I did. 

Q. And you claimed a $5,000 exemption as the wife, didn't) you, 
on that return? A. Five thousand dollars? 

Q. You claimed the wife's exemption, didn't you? A. Yes. Sure. 

Q. Which under the law is $5,000? A. Yes. 

Q. Is that correct? A. Yes. 

Q. Now, of course the premises 438 Eighth Street, Southwest, 
were never sold by the late Thomas H. Jackson during his lifetime ? 
A. No. 

Q. It was not until after his death that you signed a deed conveying 
the property? A. Yes. 

* * * * ie 

D151 MR.SWEENY: Iam not sure I cleared up one point, Your Honor. 

I would like to get at it this way. 
BY MR. SWEENY: 

Q. Have you ever been through a marriage ceremony with any 


man in your life? A. No. 
* * 
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REDIRECT EXAMINATION 
BY MR. SWEENY: 

Q. I understand your testimony to be that you were under some 
kind of impression that Thomas H. Jackson and Susie Jackson were not 
legally married, is that your testimony? A. Yes. 

Q. And when did you get such an opinion as that about the situa- 
tion? A. Well, when -- before he left home he told me. 

Q. Before he left home? A. Yes. 

Q. Before he left down in Virginia? A. Virginia. 

D152 Q. Hetold youthat? A. Yes. And then he told me again after 
he came up here, that he was not legally married. 

Q. Then why didn't you and Thomas get married? A. Well, he 
told me it was no necessity. 

Q. Nonecessity? A. No. 

Q. In your deposition that you gave, that we have previously been 
talking about in the office of Reasoner & Davis, I ask you if you were 
asked this question and if you made this answer: 

"Question: Do you know whether Susie Williams Jackson 
was married? 

"Answer: Well Mr. Jackson told me in November, before 
he died, that he wasn't legally married to her.” 

You gave that answer to that question, didn't you? A. Yes. 

Q. So, your testimony then was that in November, before Mr. 
Jackson died, which would have been November of 1956, that he told 


you that he and Susie were not married, that was your testimony then ? 


A. Yes. He said he wasn't never married. 

Q. In November of 1956. And now you are telling us that he told 
you something like that way back in the country? A. Well, he was talk- 
ing about that then. He told me up here. He just kept telling me. And 
told me not to worry about it. 

D153  @. When you were asked that question, why didn't you say that? 
Why didn't you make that answer at that time? A. I guess -- 
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Q. The truth of the matter is that statement is a complete fabri- 
cation, isn't it? He never at any time said anything like that to you, 
didhe? A. Yes, he did. 

Q. Nineteen Fifty-Six was a little late to be talking about that, 
wasn't it? A. Yes, it was late but as we would be sitting down, he 
would be telling me different things about it, but he just was very 
serious, in 1956, all the way down, he was very serious. 

Q. Do you remember telling this Court, when I questioned you, 
that on many occasions one of these boys at the house would take Mr. 
Jackson in a taxicab over to the Perpetual Building Association so that 
he could make the payments on the loan? A. Yes, Itold you that, And 
he did. 

Q. Well now, are you trying to tell us that he went by the Perpetual 
Building Association on the way home? A. No. Before he retired, he 
went. But I said, after he retired, he took one of the kids and go to the 
Perpetual Building because he could not see to cash his checks. 

D154 Q. Sothen after he retired, this business about you giving him 
$25, that was a fabrication, wasn't it? You didn't give him that? 
A. Yes, I sure did. 

Q. You did? A. Yes, I positively did. 

Q. Why would he need $25 for you when he had his check for 
$190? A. The way he did, he paid his part and I paid my part, $25. 

Q. Did you get receipts for that? A. No, I never get no receipts. 


Q. Where would you always get this $25? A. I had money coming 


in. My two boys were sending me money every month. And my girl. 
Q. Didn't you testify, when I asked you earlier in this trial, that 
you used that money for the expenses around the house? A. No, not 
that. The expenses money, that I used around the house, was my girl 
was working, my oldest daughter was working, she was giving me|/ $10 
a week. My son was working. He was giving me six or seven dollars. 
Q. What did you do? Keep this money laying around the house 
that you are talking about? A. Sure, I had money around the house. 
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D155  Q. You were putting in small sums and taking small sums out of 
this American Security and Trust Company account right along? 
A. That was in the Trust and Company. But in the bonds in the Post 
Office, it was different. I just kept this much along to cash the check. 
We couldn't cash unless we got identification. 

Q. So you were going to the Post Office and getting this money 
that you were saving? A. Yes, when I used, I wanted it, I went and got 
some. 

Q. If you were putting up the money, why didn't you go over and 
make some of the payments? A. Because I never went. I didn't want 
to go sometimes. Sometimes I was busy. 

Q. The truth of the matter is you never paid five cents on that 
property? A. Yes. Correct, I have. 

Q. You have no receipts for anything? A. Well,I didn't need any 
receipts when the books shows for it. 

Q. You never paid any money at Perpetual Building Association, 
did you? A. I sure did. 

Q. You did? A.. Yes, I did. 

Q. When did you do that? A. As the house, as the months 
rolled around, the bills come due. 

Q. You would go over and pay the Perpetual Building Association? 
A. No, I did not go. 

Q. I just asked you if you ever paid any money to the Perpetual 
Building Association. Did I understand you to say you did? A. I told 
you positively that I did not go. Mr. Jackson cash his check and he 
comes back home, I give him the $25. 


Q. Then your testimony is that you did not ever pay any: mioney 
to Perpetual Building Association? A. I didn't go up there myself. 
No, I did not. I didn't go up there. 

Q. Notwithstanding the fact that you had this money lying around 
the house, it was necessary for you to withdraw from your savings 
account such sums as $4, $2, $4, $15, $20, $10? A. Well, that was 
as I wanted a little change, sometimes I go to the bank and get it. 
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Q. And you did that even though you had money lying around? 
A. No, I didn't do it when I had money around the house. That is) when 


I got short of money. 
D157 Q. Well, now, this money you are talking about, that was money, 
as I understand it, that belonged to your children, wasn't it, that they 
sent you, that was their money? A. They give it to me. They sent it 
direct by Government checks. An allotment was took out and every 
month it come in. 
Q. Twenty-five dollars a month? A. Each one. And then raised 
it to 45. And I still get it. 
Q. How did you feed all those children? You had a lot of those 
children running around the house, didn't you? Didn't you have to feed 
them? A. Sure, fed them. 
Q. You needed that money for that, didn't you? A. Well, we all 
the same thing, we all put in and give the children. Of course, Mr. 
Jackson's children, he fed them. 
Q. The reason your oldest children sent you this money, you had 
so many children around the house you needed the money to feed and 
clothe them? A. After the biggest ones commenced to getting big, they 
owned their self. 
MR. SWEENEY: I have no further questions, Your Honor. 
* * * * * 
D158 BY MR. SWEENEY: 
Q. You say you kept it ina closet? A. Yes. 
Q. What did you put it ina closet for? A. I put it in the closet 
so the kids or anybody wouldn't find it. 
Q. All this time you had a savings account at the American 
Security Trust Company and you kept your money in the closet? A. Yes. 
I did. I sure did. I had some there and I had some at home. I didn't 
keep it all in the savings account. | 
Q. Why did you tell me on the earlier examination you took $500 
out of American Security and Trust Company? A. I didn't tell you I 
taken any money out of American. 
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Q. You didn't? A. No, I did not. 
Q. You didn't take $500 out of American Trust? A. No, I did not. 
Q. What did you say about $500? A. I say I had $500 in the Post 
Office when I commenced buying the home. 
Q. Did you take it out of the Post Office? A. No,I didn't. 
D159 Q. Did you take any of it out of there? A. Yes; two hundred- 


some dollars. 

Q. You got some record on that? A. Yes, the records are here. 

Q. Tell us what you did, A. I took $225. 

Q. Out of the Post Office? A. Yes. 

Q. When did you take it out of the Post Office? A. I forgotten it. 
But it's on the book. 

Q. That wasn't the only time? A. I had been taking it out and 
putting it in off and on. 

Q. Now why, when the contract to purchase this property was 
entered into, why didn't you enter into the contract along with Mr. Jack- 
son? A. Well, I let him do the talking. 

Q. Are you looking at your attorney for -- A. No, Iam not. 

Q. -- guidance or something? I see him looking at you. 

MR. BUTTON: I object, Your Honor. I had risen, and naturally 
she looked at me. 

MR. SWEENY: No reflection on the attorney. I just asked the wit- 
ness why she was looking over there. 

THE COURT: All right. No harm done. 

D 160 BY MR. SWEENY: 

Q. You say your name was not on the contract because you just 
let him take care of it, is that what you said? A. On the contract? 

Q. Yes. Onthe contract. A. Yes. On the contract. 

Q. You considered yourself one of the buyers of the property ? 
A. Sure. 

Q. Did it occur to you that since you were putting up money and 
buying the property that your name ought to be on the contract too, along 
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with his? Did that ever occur to you? A. I just didn't give it a 
thought at the time. 

Q. You just didn't give that a thought. Did it ever occur to you 
that you should petition the Court and ask the Court to sell the property 
to you and Thomas instead of allowing the sale to be ordered and 
ratified to him alone? A. What you mean? Explain yourself. 

Q. The records here show that the sale had to be made under the 
jurisdiction of this Court because it was an executor and it was sold to 
Thomas H. Jackson. Your name isn't on it anywhere. Did you think 
that you should have been involved in that too? A. On the record? 

Q. When the sale was confirmed by the Court, don't you think it 

D161 _ should have been confirmed to you as well as to Thomas, if you 
were one of the buyers? I understand you to say now that you were 
helping to buy this property. A. I sure was. 

Q. Did you know that the sale was confirmed to him alone and not 
to you and him? Did you know that? Can you answer my question? 

A. Well, I don't understand you. 

Q. You didn't know anything about it? A. I didn't understand what 
you were talking about. 

* * * 

D164 THOMAS WILLIAM JACKSON 
a plaintiff, was recalled as a witness and was examined and further 
testified as follows: 

DIRECT EXAMINATION 
BY MR. SWEENY: 

Q. Mr. Jackson, I show you some letters and envelopes previously 
shown to the preceding witness. I refer to an envelope and letter under 
the date of October 22nd for the envelope, and the 20th of October 1953, 
and ask you if you can identify the handwriting on those documents. 

A. Yes, Ican. 
Q. Whose handwriting is that? A. Thomas H. Jackson. 
Q. Your father? A. My father. 
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Q. I show you another group of letters, February 28, '52, 

D165 November 6, '52, undated letter, October 28, '53, and ask you the 
same question. Would you examine those, please, and tell me if you 
identify the handwriting. A. Yes, I can. 

Q. And whose handwriting is that? A. They are my father's, 
Thomas H. Jackson. 

Q. Now I show you a letter addressed to Mr. John Street, Partlow, 
Virginia, typewritten on the envelope, purported to be from T. H. Jack- 
son, and on the inside I show you a letter dated December 4th, '55, and 
ask you if you can identify that handwriting. A. Yes,Ican. It is my 
father's, Thomas H. Jackson's. I would like to say at the time when he 
said that he couldn't read too good, he would write and it would be all 
across the lines. 

Q. This last letter which was just slightly more than one year 
before his death, is that letter in the condition that you have just de- 
scribed? A. Yes, it is. 

MR. SWEENY: I would like to offer these in a group, Your Honor, 
if Imay. May I show them to counsel? 

* * * * * 

D166 THE COURT: Will you state what you expect to prove by them. 

MR. SWEENY: They are of the same general tenor, Your Honor, 
as the earlier letters. However, there is one there as late as Decem- 
ber 1955, which I did not have one that late before. 

THE COURT: You had one '54. 

MR. SWEENY: Yes, sir. This one is December '55, and Mr. 
Jackson died in January of '57, which would be just a little more than 
a year before his death. They are offered to show also the fact that he 


was writing to his wife and was highly solicitous of the welfare of his 
wife and his family right up almost to the time of his death, and these 
are all the letters that we have. 

THE COURT: What number is that? 

THE DEPUTY CLERK: Thirty-four. 
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D167 THE COURT: Plaintiff's Exhibit 34 is received. 


(Plaintiff's Exhibit No. 34 was received in 
evidence.) 


MR. SWEENY: I wonder if I might read just perhaps one or two 
of them, Your Honor? 
THE COURT: Yes. 
MR, SWEENY: I might say the most of these letters also refer to 
the fact that he is sending money or has sent money, Your Honor. 
(Letter dated December 4, 1955, addressed to Mr. John 
Street, Partlow, Virginia, was read to the Court.) 
THE COURT: And you say it was addressed to somebody named 
Street ? 
MR. SWEENY: Yes. 
BY MR. SWEENY: 
Q. Mr. Jackson, who is the John Street that the letter is addressed 
to? A. John Street is the man that -- 
THE COURT: Keep your voice up. 
THE WITNESS: Mr. John Street is the man that lived there at 
our home that my daddy asked to live there, had been with us for years, 
the same man that Mr. Button asked me about. And he stays there and 
looks after my mother and after the farm. 
THE COURT: All right. 
BY MR. SWEENY: 


Q. Will you state why the letter, if you know, is addressed to 

D168 him rather than to your mother? A. Well, at that time my 
mother's health had got bad, and was blind too, and I would like to tell 
the Court my mother is a little woman that can't read -- 


THE COURT: Are you answering the question? 
THE WITNESS: Yes. She can't read or write. So she wasn't 
able to go on it, mail box there, so my daddy would send it to Mr. 
Street and he would sign the registered letter, which the mailman 
wouldn't leave it if it wasn't signed. 
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BY MR. SWEENY: 


Q. Could you tell us why it was registered? A. As near as I 


can say, for safety, to get the money. 

Q. It had money in it? A. Yes. 

Q. Were there other letters, Mr. Jackson, to your knowledge, 
received by your mother from your father that we do not have here today? 


A. It was a number of them received. 

Q. Where did you get these letters that we have produced here in 
Court? A. She told me to look in her trunk, she thought she had a 
number of them, which she did. 

Q. Without telling us what your mother told you, tell us where you 
got them. A. We got them out of my mother's trunk at her home. 

D 169 Q. You heard the testimony of the defendant in this case as to her 
acquaintance with your mother and father down in Caroline County? 
A. I did. 

Q. Tell us whether or not to your knowledge your mother or father 
had ever visited at the defendant's home down there in Virginia. 

A. Yes. My mother and father poth was great friends of Mr. and Mrs. 
Coleman and so was they of my family. And they frequently visit each 
other. I would say, which is true, in them years back we used to have 
prayer meetings, the older people, at each other's house, and many 
nights they met there and prayed and had the prayer meeting. 

Q. Met where? A. At Mr. Kennis Coleman's home. 

Q. Why did you know that? A. Because they taken me along 
with them. I be there myself. 

Q. Howold were you? A. I would say I was nine or ten years 
old. 

Q. Was the defendant Alice Coleman there? A. Yes, she was. 

Q. Were the parents of the defendant and your parents members 
of the same church? A. All members of the same church. 

D 170 Q. How far did the Colemans live from your home at that time, 
Mr. Jackson? A. I would say five miles. 

Q. Did you yourself ever See any letters from your father to your 

mother with money inthem? A. Yes. 


97 
Q. I show you a document dated January 15, 1957, Browns 
Funeral Home. Can you tell what thatis? A. Yes, Ican. Thatis 
the funeral bill which I buried my daddy, and I paid to Mr. Brown's 
Funeral Home. 
Q. What is the amount of it? A. It is $310. 
Q. That is a receipt for that bill? A. Receipt for the money. 
* * * * 
Q. I show you two documents and ask you if you can identify those. 
D171 A. Yes, I can. 
Q. What are they? A. They are tax receipts for the real 
estate down in Spotsylvania. 
Q. In what years? A. Nineteen Fifty-Eight and 1959. 
Q. Inwhat name? A. Thomas H. Jackson, Woodford, Virginia, 
Spotsylvania. 
Q. Thomas H. Jackson estate? A. Yes. Thomas H. Jackson 
estate. 
Q. That is the farm where your mother is living? A. Where she 
is living today. 
MR. BUTTON: No objection. 
MR. SWEENY: May these two tax bills be admitted as onejexhibit, 
Your Honor? 
THE COURT: Yes. Let them be pinned together and considered 
as one exhibit. 
THE DEPUTY CLERK: Plaintiff's 36. 
THE COURT: Exhibit 36 will be received. 
* * * 
BY MR. SWEENY: 
Q. Mr. Jackson, in these letters there are references to Sister, 
| James, Mitchell, Ennis, Brother Street. Will you tell the Court who 


4, D172 those people are that your father mentions in those letters. 


A. Yes. Brother Street was the man that my father asked to stay there, 
or put there. James is my father's grandson by my brother, Jackson. 
Mitchell is his second grandson by my mother. And Susie is his grand- 
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daughter sitting there. And my father raised all three of them children, 
and my mother, up to they got grown. 

Q. Who was Sister? A. Susie Crutchfield. Used to be Susie 
Jackson before she married. Sitting there now. 

Q. Your father called her Sister? A. Called her Sister, andI 
do today myself. 

* * 

D 186 ALICE R. JACKSON 
the defendant, was called as a witness in her own behalf and, having 
been previously sworn, was examined and testified as follows: 

* * * 

CROSS-EXAMINATION 
BY MR. SWEENY: 

* * * * 

D 192 Q. Now, you have testified that you were given money, I believe 
you said allotments, by this boy Herbert Otis, is that the one? A. Yes; 
that is correct. 

Q. And I think you have testified that you used money in the home? 
A. Yes. Yes. 

Q. So when did you start saving on this money that you say that you 
saved? When did you start saving it? A. Well, when didI start to 
saving money? 

Q. Yes. A. OnandonI have been saving ever since 1948. 

Q. Since '48? A. 'Forty-Nine. 

Q. Were you keeping it in the closet then, too?, A. Well, I was 
keeping some of it home and I was putting some in the bank. 

Q. Now, I am talking about the money that you say that you started 
saving up to help buy this house which you said, as I understand your 

D 193 testimony, was cash money that you kept there in the house? 

A. Yes, that is right. 
Q. Inacloset? A. That is right. 


Q. What I want to know is when did you start saving up that money 
that we are talking about? A. Well, the most of it I start saving up 
was ‘51. 
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Q. In'51? A. In‘51. 


Q. Was that money coming entirely from this same boy that you 
have told us about? A. Yes. Yes. 
Q. His name is Herbert? A. Herbert Otis. 
Q. You were not working? A. No, I was not working at that 
present time. 
MR. BUTTON: Your Honor, she hadn't quite finished her answer 
as to the boy's spending money. 
BY MR, SWEENY: 
Q. Have you finished your answer? A. Herbert and William 
Henry. I was getting from two. 
Q. When did you start getting it from William Henry? A. It 
was '51. 
Q. What part of '51? A. Well, I just don't know the time of it 
but I know it was early '51. 
D 194 Q. And he was sending you how much? A. Twenty-five a month. 
Q. Some of that you were using in the home, weren't you? 
A. Well, Iwas using some. Not every month. One month I would 
save it all and then the next month I would spend some of it. But at 
least the money my daughter Louise was giving me and Roland, I/was 
spending most of that in the house, like electric bill, and food. 
Q. Was Roland giving you money in 1951? A. Yes, he was 
giving me money in '51. 
Q. He was sixteen then, wasn't he? A. Yes. 
Q. He was giving money? A. He had been working around 
ever since he was between thirteen and fourteen, he was working 
Q. So now your testimony -- A. After school. 
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Q. -- this money was saved up from money these four people 
were giving you, is thatright? A. Yes. Yes. 
Q. Allof this wasin'51? A. Yes. 
Q. When was Louise born? A. Louise born the 20th of 
D 195 January 1927. 


Q. And were they giving this money to you or were they giving it 
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to Thomas H. Jackson? A. Well, they was giving Thomas H. Jackson 


money and me. 

Q. Thomas H. Jackson had some cash money too, didn't he? 
A. What you see in the bank. What was on the bank book. 

Q. Where did he keep his money in the house? A. In his closet. 

Q. Inhis closet? A. Yes. 

Q. Did you ever goinhis closet? A. I didn't go in his closet 
and he didn't go in mine. 

Q. What kind of receptacle was it kept in in the closet? A. Well -- 

Q. I mean, was it in a tin can or piggy bank? A. No; he had 
his in one of those boxes like that. 

Q. Sort of money box? A. Yes. 

Q. What was yoursin? A. Well, I had mine in one of those big 
pocketbooks. 

Q. Abig pocketbook? A. Yes. 

Q. And what did you do? Just hand it up there with your coat? 

D 196 A. No, Ididnot. I had it down underneath. 

Q. You stuffed it down? A. Ihad it down underneath paper and 
clothes. 

Q. Did you think that was safer than puttting it in the bank? 
A. Well, if I wanted or need it, I wouldn't have to go to the bank or Post 
Office. 

Q. You could get it a little quicker in your closet, is that right? 
A. Thatis right. That is right. 

Q. You Say you have no idea how much money Thomas had in there 
in his closet? A. No, I don't know. 

Q. He had quite a lot, didn'the? A. I don't know what he had. 

Q. Asa matter of fact the money was turned over to Thomas, 
wasn't it? The money you are talking about was turned over to Thomas, 
was itnot? A. What you mean? 

@. The money that came in? If the children had any money to 
give to anybody, they gave it to Thomas? A. Thatis right. They 
gave him some too. They gave him and gave me some. 
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Q. You say one of these children you are talking about was|in the 


a 
'D 197 service? A. Two were in the service. 


Q. The others were living there? A. Yes. The others were 
living there. 
Q. So naturally they would give the money to Thomas because he 
was paying the bill? A. No, he wasn't direct paying all the bills. 
Q. He was bringing in the money? A. He was bringing in the 
money. He was taking care of his self too. 
Q. I say, he was bringing in the money to buy the food? A. He 
bought some food. 
Q. Who did? A. Thomas Jackson, he bought some food. 
Q. He bought practically all of it, didn't he? A. No, hejdidn't 
bought practically all of it. 
Q. His money did? A. No, it wasn't all his money. 
Q. If my notes are correct, I think before lunch you testified that 
these boys are giving you money to use for the home, didn't you? 
A. Home, and, sure, all went in the home, some of it went along with 
the home, too. 
Q. I say, they were giving you money to use for the home, | wasn't 
that your testimony? A. I say they were giving me money for the 
D 198 home. 
Q. You mean by that, to buy food and to pay bills, is that right? 
A. Yes. Yes. 
Q. Now this book that was shown to you from Perpetual, Perpetual's 
book, that book was there in the house when Thomas H. Jackson passed 
away, wasn't it? A. Sure, it was there. 
Q. And it was kept among his papers, wasn't it? A. No, it 
wasn't. It was where both of us could get it. 
Q. You got it after he passed away, didn't you? A. No,| I didn't 
getit. I knew where it was. 
Q. But you went and got it after he passed away? You knew 
where it was and you went and got it; isn't that correct? A. Sure, I 
know where it was. 
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Q. Where was it? A. It was just in the drawer, just in our 
drawers. 

Q. In whose drawers? A. In my drawer. It was in my drawer. 
Any time we wanted it I got it out. 

Q. Did you ever have occasion to get it out before he died? 
A, Yes. 

Q. Youdid? A. Yes, I get it out and look at it and see how 

D 199 much more we owe on the house. 

Q. You would look it over? A. Yes. 

Q. Did he use more than one room in the house, Thomas? 
A. Me and him was in the same room. 

Q. But, I say, did he use more than one room? A. Yes, he 
would use all through the house. 

Q. What? A. He used all through the house. 

Q. But he had his own room there? A. No, he did not. 

Q. Hedidnot? A. No, he did not. 


Q. Didn't you tell Mr. Thomas W. Jackson here, after his father's 
death, that he only had one room in the house? A. I never told him that. 
Q. You deny that you made that statement? A. I never told him. 


Positively. 
MR. SWEENY: That is all I have, Your Honor. 
* * * 
D 200 THOMAS W. JACKSON 
was called as a witness by the defendant and, having been previously 
sworn, was examined and testified as follows: 

* * 

CROSS-EXAMINATION 
BY MR. SWEENY: 

Q. Mr. Jackson, when you saw the defendant there at the house, 
where your father was, were you told why she was there? A. No, I 
wasn't told right then why she was there. 

Q. Did you ever learn why she was there prior to his death? 
Prior to his death? A. After his death? 
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Q. No, before his death. A. No, I never did know why she 

was there, other than maybe she was just rooming or something. 

Q. Did you disucss it at all with your father? A. I heard my 

mother one time ask my father something concerning about it. 

Q. And-- A, It was at a dinner table and he held his hand up 

to God that he didn't know anything about Alice Coleman other than that 

' D201 she lived there in the house. 

Q. Your mother was unable to read or write? A, That is right. 

She couldn't read or write. 

Q. So that these letters had to be read to her by someone else? 

A. That is right. And when I was a little small boy I used to read them. 
After I moved out, or I moved out from her, the tlittle girl over there, 

she read the letters. 

Q. Has anyone ever submitted a doctor's bill to you for your 


father's last illness? A. No, they have not. 
* * 


[ Filed December 1, 1959] 


JUDGMENT 

This cause having come on for trial by the Court sitting without a 
jury, and the Court having entered findings of fact and conclusions of law 
with respect to the complaint of plaintiffs against the defendant, District 
of Columbia Redevelopment Land Agency, it is by the Court this 30th day 
of November, 1959, 

ORDERED, that the complaint of plaintiffs be and it hereby is 
dismissed as to defendant, District of Columbia Redevelopment Land 
Agency, and that costs be and they hereby are awarded to said defendant. 


/s/ F. Dickinson Letts 


104 
[ Filed December 1, 1959] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause having come on for trial by the Court sitting without a 


jury, the Court makes the following findings of fact and conclusions of 


law with respect to the complaint of plaintiffs against the defendant, 
District of Columbia Redevelopment Land Agency, hereinafter referred 
to as defendant #2: 

Findings of Fact 

1. On October 17, 1952, Lot 58, Square 435, as per plat recorded 
in the Office of the Surveyor for the District of Columbia in Liber 24 at 
folio 179 was conveyed to Thomas H. Jackson and wife, Alice R. Jackson, 
as tenants by the entirety by a deed duly recorded in the land records of 
the District of Columbia. 

2. Thomas H. Jackson died on January 9, 1957, and subsequent 
thereto Alice R. Jackson, as surviving tenant by the entirety, for value 
received executed and delivered to defendant #2 a deed to said Lot 58, 
Square 435, and said deed was duly recorded among the land records of 
the District of Columbia on November 8, 1957. 

3. In April, 1958, plaintiffs, in an effort to establish an interest 
in said Lot 58, Square 435, instituted this suit alleging that because the 
marriage of Thomas and Alice Jackson was invalid, they, as the lawful 
widow and sole heirs-at-law of Thomas H. Jackson became entitled upon 
his death to the interest which he held in said property under the deed of 
October 17, 1952. 

4. Defendant #2 had no notice or knowledge at the time of its 
purchase of Lot 58, Square 435 of the interest asserted by plaintiffs. 


Conclusions of Law 
1. Defendant #2 is an innocent purchaser for value of Lot 58, 
Square 435, as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber 24 at folio 179. 
2. Plaintiffs who claim an interest in said property under the 
deed of October 17, 1952, conveying it to Thomas H. Jackson and wife, 
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Alice R. Jackson, as tenants by the entirety, are estopped as to defend- 
ant #2 from showing that Alice R. Jackson was not the wife of Thomas H. 
Jackson. Jacobs v. Miller, 50 Mich. 119, 15 N. W. 42; Stone v. Culver, 
286 Mich. 263, 282 N.W. 142, 119 A.L.R. 512; Porter v. Landis, 329 
Mich. 76, 44.N.W. 2d 877. 
3. Plaintiffs are not entitled to have the conveyance of Lot 58, 
Square 435, Washington, D. C. to defendant #2 declared null and void or 
to have it removed as a cloud on their alleged title. 
4. Plaintiffs' complaint as to defendant #2 should be dismissed. 


/s/_ F. Dickinson Letts 
JUDGE 


[ Certificate of Service] 


[ Filed December 16, 1959] 
JUDGMENT 
This Cause came on for hearing at this Term of Court, and there- 
upon, on consideration of all the evidence and testimony adduced |at the 
trial by the plaintiffs and by the defendant, and upon the argument of 
counsel for the respective parties, the Court having made and filed its 
Findings of Fact and Conclusions of Law, it is, by the Court, this 16th 
day of December, 1959 
ADJUDGED AND ORDERED, That Plaintiffs, according to their 
respective interests as shown by the proceedings herein, recover of the 
defendant, Alice R. Coleman, also known as Alice R. Jackson, the sum 
of Four Thousand Nine Hundred Eighty-Five and no/100 Dollars 
($4, 985.00), with interest at 6% per annum thereon from the 6th day of 
January, 1958 until paid, plus costs herein, and it is further 
ADJUDGED and ORDERED, That premises known as Lot 14 in 
Square 2922, known as 1227 Decatur Street, N. W., in the District of 
Columbia, be and they hereby are impressed with a trust in favor of the 
plaintiffs to the extent of the amount of the judgment awarded plaintiffs 
herein, and it is further 
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ADJUDGED and ORDERED, That the defendant Alice R. Coleman, 
also known as Alice R. Jackson be, and she hereby is restrained and 
enjoined from withdrawing or in any manner disposing of the sum of 
$225.34 on deposit in her name in American Security & Trust Company 
Savings Account No. 53848, except aS may be hereinafter ordered by 
this Court. 


/s/ ¥. Dickinson Letts 
JUDGE 


SE 


[ Filed December 16, 1959] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This Cause came on for hearing at this Term of Court upon the 
pleadings, the testimony and other evidence adduced at the trial, the 


other proceedings had herein, and argument of counsel, whereupon the 
Court, this 16th day of December, 1959, makes the following findings of 


fact and conclusions of law. 
FINDINGS OF FACT 


1. The decedent THOMAS H. JACKSON and the plaintiff Susie 
Williams Jackson were lawfully married by the Reverend James H. Lee 
in the District of Columbia on December 3, 1903. Two children were 
born as a result of said marriage, namely Thomas William Jackson, 
born in 1904 and Joseph Jackson, born in 1906. 

2. Shortly after the aforesaid marriage the said Thomas H. 
Jackson and Susie Williams Jackson established a matrimonial domicile 
first in Caroline County, Virginia, where they lived for many years, and 
later in Spotsylvania County, Virginia, where said decedent acquired a 
farm which he owned and-where -he was domiciled -at-the time-ef his-death: PLS. 
Throughout the period of their married life, the said Susie Williams 
Jackson has remained at the matrimonial domicile of the parties in 
Caroline County, Virginia, and thereafter, until the time of decedent's 
death, in Spotsylvania County, Virginia. 
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3. Said Thomas H. Jackson left the marital abode temporarily on 
several occasions to work in the District of Columbia. Throughout the 
period of time that said decedent worked in the District of Columbia he 
regularly and frequently returned to the matrimonial domicile in |Virginia, 
on the average of at least once a month, and regularly wrote letters to 
his said wife, the said Susie Williams Jackson, and either took or sent 
money to her, in the amount of $30.00 per month at least, throughout the 
period of their married life until decedent's death on January 9, 1957. 
On Saturday, January,5, 1957, preceding his death on January 9; 1957, 
decedent was in the matrimonial abode of the parties in Spotsylvania 
County, Virginia, and he was buried in Caroline County, Virginia. 

4. The said Joseph Jackson, son of Thomas H. Jackson, died 
intestate on the 2nd day of May, 1959, leaving his widow, Bertha Irene 
Jackson, and the following children: Susie Jackson Crutchfield, a daughter, 
who has duly qualified as the administratrix of the estate of the said Joseph 
Jackson, James M. Jackson and Joseph I. Jackson, sons, all of whom 
are adults, and who have been duly made parties plaintiff herein, 

5. The defendant Alice R. Coleman, also known as Alice R. 
Jackson, was born and lived in Caroline County, Virginia until she was 
approximately 18 years old. She and her parents attended the same 
Sunday School and Church in Caroline County, Virginia, as did the said 
Thomas H. Jackson and Susie W. Jackson, his wife, and their family, 
and the said Alice R. Coleman, also known as Alice R. Jackson, attended 
the same elementary public school as the plaintiff Thomas W. Jackson 


and his brother Joseph Jackson, when they were children, and ak 
ell known 


members of the Jackson family and the Coleman family were w 
to each other. It was also well known to the defendant Alice R. Coleman, 
also known as Alice R. Jackson, that the decedent Thomas H. Jackson 
and Susie W. Jackson, his wife, were living together as husband| and wife, 
with their children Thomas and Joseph, in Caroline County, Virginia. 

6. Inor about the month of April, 1926, the defendant Alice R. 
Coleman, also known as Alice R. Jackson, left her home in Caroline 
County, Virginia, and came to the District of Columbia, where, |from the 
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first night of her arrival in the District of Columbia, she commenced an 
illicit relationship with the decedent Thomas H. Jackson, with full knowl- 
edge that said Thomas H. Jackson's wife and children were living in 
Caroline County, Virginia, andlater in Spotsylvania County, Virginia, 
which illicit relationship she continued until the death of Thomas H. 
Jackson on J anuary 9, 1957. Throughout the period of the aforesaid 
illicit relationship, the said Thomas H. Jackson regularly wrote letters 
to and sent money to his wife, the said Susie W. Jackson, at the marital 
abode of the parties in Caroline County and later in Spotsylvania County, 
Virginia, and letters were regularly written in behalf of the said Susie 
W. Jackson to the said Thomas H. Jackson at the several addresses 
which the said Thomas H. Jackson had until his death while working in 
the District of Columbia for the District of Columbia Government. At 
no time prior to the death of the said Thomas H. Jackson did the said 
Susie W. Jackson have any knowledge of the illicit relationship existing 
between the said Thomas H. Jackson and the defendant Alice R. Coleman, 
also known as Alice R. Jackson. 

%. Said defendant Alice R. Coleman, also known as Alice R. 


Jackson, never went through a marriage ceremony with the said Thomas 


H. Jackson, and did not live with him in good faith as his wife at any 
time, but she had full knowledge at all times that said Thomas H. 
Jackson already had a wife and children living in Virginia. 

8. By deed dated October 17, 1952, record title to the premises 
known as Lot 58 in Floyd E. Davis's Subdivision in Square 435, known 
as 438 - 8th Street, S. W., Washington, D.C., was conveyed to the said 
Thomas H. Jackson and the defendant, the latter being named therein as 
Alice R. Jackson, said deed describing said defendant as the wife of the 
said Thomas H. Jackson, and purporting to convey record title to them 
as tenants by the entirety. At the time of said purported conveyance, 
the said Alice R. Coleman, also known as Alice R. Jackson, was not and 
could not have been the wife of said decedent Thomas H. Jackson, for the 
reason that Susie W. Jackson, the lawful wife of said Thomas H. Jackson, 
was living in Spotsylvania County, Virginia, and the aforesaid marriage 
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between Thomas H. Jackson and Susie W. Jackson remained, at all 
times until the death of the said Thomas H. Jackson on January 9, 1957, 
in full force and effect, which fact was well known to the defendant Alice 
R. Coleman, also known as Alice R. Jackson. 

9. It was impossible for the said Alice R. Coleman, also known 
as Alice R. Jackson, to take an estate as tenant by the entirety under 
‘ the aforesaid purported conveyance because she was not the wife of the 
said Thomas H. Jackson, and title to the said Lot 58 in Square 435, in 
the District of Columbia vested in the said Thomas H. Jackson and the 
said Alice R. Coleman, also known as Alice R. Jackson, in-accerdance 
with the-intention- ef the-parties; as tenants in common. 
10. Onor about November 8, 1957, the defendant Alice R. 
Coleman, as Alice R. Jackson, executed a deed conveying the record 
title to said Lot 58 in Square 435 to the District of Columbia Redevelop- 
ment Land Agency, she purporting to act as surviving tenant by the 
entirety of the said Thomas H. Jackson, then deceased, and received 
therefor the net amount of $6,842.25 which she deposited in American 
Security & Trust Company Savings Account No. 53848 on January|6, 1958, 
in the name of Alice R. Jackson. 
11. When said Lot 58 in Square 435 was purchased by the said 
Thomas H. Jackson and Alice R. Coleman, described in said deed as 
Alice R. Jackson, on October 17, 1952, there was paid down on said 
property the sum of $2452.50 cash, and a trust in favor of the Perpetual 
Building Association was placed against said property in the amount of 
$2,500.00. Neither party to this case has been able to prove the source 
or ownership of the cash down payment made on said lot 58 in square 435, 
and as a consequence the plaintiffs, as successors in interest to the 
rights of Thomas H. Jackson, deceased, and the defendant, are presumed 
to have contributed in equal amounts to said down payment. 
12. The plaintiffs having proved by documentary evidence |and 
otherwise to the satisfaction of the Court that all of the payments jmade to 
the Perpetual Building Association on account of the trust against/said 
lot 58 in Square 435 were made by the decedent Thomas H. Jackson out of 
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his regular pay checks and later out of his Civil Service Annuity checks, 
except for the sum of $150.00, and that such payments so made by the 
said Thomas H. Jackson total the sum of $2,650.00, the plaintiffs are 
entitled to recover all of said sum of $2,650.00 from the defendant Alice 
R. Coleman, also known as Alice R. Jackson, and in addition thereto 


the further sum of $1, 401.25 representing one-half of the down payment 


on said property and one-half of all remaining payments made thereon; 
and in addition thereto the plaintiffs are entitled to recover the further 
sum of $694.87, or one-half of the increment inthe value of said lot 58 
in square 435 from’ the time it was purchased in 1958 until it was sold 

in 1957; and in addition thereto one-half of the personal estate of $479.00 
owned by the decedent at the time of his death, making a total amount of 
$4, 985.00 in all which the plaintiffs are entitled to recover from the 
defendant Alice R. Coleman, also known as Alice R. Jackson. 

13. On January 14, 1958, the defendant Alice R. Coleman, also 
known as Alice R. Jackson, purchased premises described as Lot 14 in 
Square 2922, known as 1227 Decatur Street, N.W., Washington, D.C., 
and paid down on the said premises the sum of $5, 236.37, which sum 
was a part of the same money received by the said defendant from the 
District of Columbia Redevelopment Land Agency, as the proceeds of 
sale of said Lot 58 in Square 435, and deposited by said defendant in 
American Security & Trust Company Savings Account No. 53848 on 
January 6, 1958, so that the entire down payment of $5, 236.37 on said 
Lot 14 in Square 2922, in the District of Columbia, was made by the said 
Alice R. Coleman, also known as Alice R. Jackson out of the proceeds of 
sale of the aforesaid premises Lot 58 in Square 435, which in turn was 
purchased by the funds of said decedent Thomas H. Jackson as herein- 
before set forth, the Court having found as a fact that the plaintiffs are 
entitled to $4,985.00 of said proceeds of sale of Lot 58 in Square 435. 

14. There remains in said American Security & Trust Company 
Savings Account No. 53848, as of the date hereof, standing in the name 
of Alice R. Jackson, the defendant herein, the sum of $225.34, which 
amount the plaintiffs are equitably entitled to receive. 
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CONCLUSIONS OF LAW 
1. The plaintiff Susie Williams Jackson and the decedent Thomas 
H. Jackson entered into a valid ceremonial marriage in the District of 
Columbia on December 3, 1903. Said marriage was never dissolved 
and remained in full force and effect until the said Thomas H. Jackson's 
death. 
2. Decedent Thomas H. Jackson died intestate on January 9, 1957 
at whiech- time -he was jegaly-demiciled in Spotsylvania Gounty;-Virginie. RLS. 
The plaintiff Thomas William Jackson, son of said decedent, is the duly 
qualified Administrator of the estate of the said Thomas H. Jackson. 
3. The sole heirs at law and next of kin of the said Thomas H. 
Jackson were his widow, Susie W. Jackson, and his two children Thomas 
W. Jackson and Joseph Jackson, both of whom were adults at the time of 
his death. 
4. The said Joseph Jackson died intestate on May 2, 1959 and the 
successors to his interests herein are the plaintiffs Bertha Irene Jackson, 
his widow; Susie Jackson Crutchfield, his daughter and the duly qualified 
administratrix of his estate; and his two sons, James M. Jackson and 
Joseph I. Jackson, all of whom are adults. 
5. The defendant Alice R. Coleman, also known as Alice R. 
Jackson was never the wife of the decedent Thomas H. Jackson, and 
during the time she lived with him in an illicit relationship in the [District 
of Columbia she did so with full knowledge that said Thomas H. Jackson 
had a lawful wife and children living in Caroline and Spotsylvania Counties, 
Virginia. 
6. The purported conveyance of Lot 58 in Square 435 in the District 
of Columbia to Thomas H. Jackson and the defendant Alice R. Coleman, 
therein called Alice R. Jackson, on October 17, 1952, did not create a 
tenancy by the entireties in the said grantees for the reason they jwere 
not then, and never did become husband and wife, which fact was| well 
known to both of them. Accordingly the said Thomas H. Jackson and 
the said Alice R. Coleman, called Alice R. Jackson in said deed of 
October 17, 1952, became tenants in common of said property, itr- 
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neeordanee-with- the intention-ofthe parties, and as such each became PLS. 
entitled to an interest in said Lot 58 in Square 435 in proportion to the 
amount of money actually contributed by each of them to the down pay- 
ment and to the payments under the trust on said property, the latter 
having been placed on said property at the time of the purchase thereof. 
The plaintiffs herein, as successors to the interest of Thomas H. 
Jackson in said Lot 58 in Square 435 are entitled to recover from the 
defendant the amount of the interest of said Thomas H. Jackson in said 
property determined by the Court to be the sum of $4, 985.00, including 
plaintiffs’ interest in said decedent's personal estate. 

7. Of the sum of $6, 842.25 received by the defendant Alice R. 
Coleman, also known as Alice R. Jackson, from the District of Columbia 
Redevelopment Land Agency as the proceeds of sale of said Lot 58 in 


Square 435, and deposited by her in American Security & Trust Company 
Savings Account No. 53848 on January 6, 1958, the sum of $5, 236. 37 
thereof was used by said defendant to make the entire down payment on 


the purchase of Lot 14 in Square 2922 in the District of Columbia, known 
as 1227 Decatur Street, N. W., on January 14, 1958 and on February 4, 
1958, and the plaintiffs are entitled to a trust against said Lot 14 in 
Square 2922 in the District of Columbia, and the said premises are hereby 
impressed with a trust in favor of plaintiffs to the extent of their recovery 
herein against the defendant Alice R. Coleman, also known as Alice R. 
Jackson, in the amount of $4,985.00. 

8. The amount remaining on deposit in said American Security & 
Trust Company Savings Account No. 53848, in the name of Alice R. 
Jackson, the defendant herein, equitably belongs to the plaintiffs herein, 
and the said defendant Alice R. Coleman, also known as Alice R. Jackson, 
should be, and hereby is restrained and enjoined from withdrawing or in 
any manner disposing of said sum or any part thereof, except as ordered 
by this Court. 

9. The plaintiffs are entitled to judgment against the defendant, 
Alice R. Coleman, also known as Alice R. Jackson, in the amount of 
$4,985.00 plus interest thereon from the 6th day of January, 1958, the 
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date of the deposit by said defendant of the proceeds of sale of said Lot 
58 in Square 435 in her own name, plus costs of this suit, and to the 


benefit of the trust and the injunctive relief hereinbefore specifically 


mentioned and set forth. 


/s/ F. Dickinson Letts 
JUDGE 


[Service] 


[ Filed January 15, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 15th day of January, 1960, that Alice 
R. Jackson hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 16th 
day of December, 1959 in favor of plaintiffs against said defendant. 


/s/ Dale L. Button 
Attorney for Alice R. Jackson, 
Appellant. 


[Service] 
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QUESTION PRESENTED 


Did the District Court err in awarding appellees, who 
are the lawful widow, heirs, and the administrator of the 
estate of -“ecedent, Thomas H. Jackson, a judgment, and 
impressing a trust in their favor for the value of decedent 
Thomas H. Jackson's personal estate, and for the amount 
of money proved 'to have been paid by said decedent in the 
acquisition of the real estate known as 438 - 8th Street, 

S. W., Washington, D. C., and in addition thereto for one- 
half of the remaining monies that went into the acquisition 
of said real estate, under the evidence in this case which 
showed that the defendant below and appellant here, Alice 
R. Coleman, also known as Jackson, knowingly lived in a 
meretricious relationship with the decedent for more than 
thirty years prior to his death, where appellant was unable 
to trace any of the money that went into the acquisition of 
the said real estate as coming from herself, she having 


testified in a deposition given previous to the trial that 


she had not worked for more than 20 years. 


COUNTERSTATEMENT OF THE CASE 
STATUTE INVOLVED eS 
SUMMARY OF ARGUMENT 


ARGUMENT . ee F . 5 


I. The Equitable Doctrine of Estoppel Should Not be 
Invoked in Favor of Appellant . . . . «© 


Il. The District Court Properly Awarded Appellees Judg- 
ment for Decedent's Personal Estate and for the Value 
Of Decedent's Interest in the Real Estate Involved, and 
Properly Impressed a Trust in Appellee's Favor . . 


(A) Constructive Trust is the Remedy Imposed to 
Prevent Unjust Enrichment ‘ : . y 


(B) Title 45, Section 816 of the D.C. Code Controls 
The Deed Conveying the Real Estate in Question 
To Decedent and Appellant, and under its Provisions 
A Tenancy in Common was Created - : é 


(C) Appellant's Authorities are Clearly Distinguishable 


On Their Facts and under the Law from the Case 
At Bar . - . . 2 “ ‘ ; . 4 


. The Trial Court Properly Held that there was Not,and 
Under Existing Conditions, there Never Could Have Been, 
A Valid Marriage between Decedent and Appellant : 


. Appellant has no Standing in this Court to Claim Compen- 
sation for Services Allegedly Rendered Decedent and No 
Such Services, nor the Reasonable Value of the Same, 
Were Shown by the Evidence in the Trial Court to have 
Ever been Rendered . . _ . 
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COUNTERSTATEMENT OF THE CASE 


Appellant, in making her statement of the case in her brief, 
ignores the rules of law applicable to a case in the posture of the case 
at bar. In giving her version of the material facts in this case, counsel 
for appellant sets forth only those matters which could be said to be 
favorable to the appellant, and in many instances draws inferences of 
his own from the evidence adduced at the trial which are diametrically 
opposed to the inferences drawn by the Trial Judge. At this stage of the 
proceeding appellant must concede the truth of appellees’ testimony and 
all reasonable inferences that can be drawn therefrom, and cannot now 
argue for the benefit of any of appellant's evidence in conflict therewith. 
The Statement of the Case contained in appellant's brief is incomplete, 
inaccurate and misleading. The following statement will serve to point 


out specific inaccuracies therein: 


This was an action brought by the lawful widow and children of the 
decedent, Thomas H. Jackson, and by the administrator of his estate, to 
recover the value of the personal estate of said decedent, who died inte- 
state in the District of Columbia on January 9, 1957, and to recover the 
money proved to have been paid by said decedent in the acquisition of 
the real estate known as 438 - 8th Street, S.W., Washington, D.C., and 
to establish a constructive trust in appellees' favor to the extent the 
aforesaid monies, or their equivalent, were used by appellant in acquir- 


ing other property (Complaint; pretrial statement of plaintiffs, 1, 2; 


pretrial order, 4). 


The evidence in this case clearly established, and the District 
Court found as facts that appellee Susie W. Jackson and the decedent 
Thomas H. Jackson were lawfully married in a ceremonial marriage by 
the Reverend James Lee in the District of Columbia on December 3, 1903 
(Plaintiffs' Exhibit No. 1), and that said marriage was never dissolved 
and remained in full force and effect until the death of the decedent 
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Thomas H. Jackson on January 9, 1957. (Deposition of Susie W. Jackson, 
7, read in evidence at the trial of this case; J.A. 59). Immediately after 
the aforesaid marriage, appellee Susie W. Jackson and the said| decedent 
Thomas H. Jackson established a matrimonial domicile in Caroline 
County, Virginia where their two children, Thomas W. Jacksonjand 


Joseph Jackson, were born in 1904 and 1906, respectively. (Deposition 
of Susie W. Jackson, 3, 4; Plaintiff's Exhibits 4 and 5). When the govern- 
ment took their farm during World War II for a part of the military 


reservation, decedent acquired another farm in neighboring Spotsylvania 
County, taking title thereto in his own name, where the matrimonial 
domicile of the parties remained until the death of Thomas H. Jackson 
on January 9, 1957. (J.A. 45, 50, 51) The said Thomas W. Jackson, 
son of the said Susie W. Jackson and Thomas H. Jackson and one of 

the appellees herein, qualified as administrator of the estate of the 

said Thomas H. Jackson in Spotsylvania County, Virginia on May 27, 
1958 (Plaintiff's Exhibit 3). Joseph Jackson, the other child of Susie 
and Thomas Jackson, died while this suit was pending and the other 
appellees herein are his widow, his children and the administratrix of 
his estate, all of whom are adults. 


The evidence in this case further showed that the decedent Thomas 
H, Jackson and his wife Susie were personally well acquainted |with the 
parents of Alice R. Coleman, also known as Alice R. Jackson, the appel- 
lant herein, and that the Jacksons and the Colemans lived on farms in 
the same County in Virginia; that appellee Susie Jackson knew appellant's 
parents before appellant was born (Deposition of Susie Jackson, page 4, 5), 
and knew that appellant and Susie's son Joseph were the same age, having 
been born in the same month of the same year; that appellee Susie W. 
Jackson and the decedent Thomas H. Jackson and their children attended 
the same church and Sunday School in Caroline County, Virginia as did 
appellant and her parents when appellant was a child, and the parents 
were frequent visitors in each others' homes; that appellant attended 
the same country school as did appellee Thomas W. Jackson and his 
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brother Joseph, and they were all personally well known to each other 
(Deposition of Susie Jackson, 5; J.A. 49, 64 72, 73, 96); that the decedent 
Thomas H. Jackson first came to the District of Columbia to work about 
the year 1912, for the reason wages were higher here than on the farm 
(J.A. 49), and that he worked in the District of Columbia at various 
intervals thereafter, returning home to Caroline County on week ends 
where he would be met at the train station by his family with their 
horse and buggy (J.A. 49, 61). 


On April 26, 1926 decedent Thomas H. Jackson and appellant 
Alice R. Coleman, also known as Jackson, boarded the same train in 
Caroline County, Virginia and came to the District of Columbia where 
they commenced living together in a meretricious relationship from 
the very first night of their arrival in the District of Columbia (J.A. 73, 
74, 75, 76), each having full knowledge of the fact that decedent had a 
lawful wife and children residing on decedent's farm in Caroline County, 
Virginia (J.A. 81, 83, 84). Thereafter, down through the years until his 
death on January 9, 1957, the decedent Thomas H. Jackson regularly and 


continuously returned to the matrimonial abode in Virginia, first in 


Caroline County and later in Spotsylvania County (Deposition of Susie 
Jackson, 6, 7), on the average of at least once each month and sometimes 
every other week, and throughout said period of time said decedent con- 
tinued to write letters to his wife at the matrimonial abode in Virginia 
on the average of once every week and sent or took money to his wife 

in the amount of at least $30 each month until he died (J.A. 50, 68, 71, 
72, 95). The last such visit to the matrimonial abode was on Saturday, 
January 5, 1957, only four days before the decedent died on January 9, 
1957, at which time he gave his wife, the said Susie W. Jackson, money 
(Deposition of Susie Jackson, 6, 7; J.A. 54, 70). In addition, said decedent 
regularly wrote letters to his wife, the said Susie W. Jackson, right up 
until the time of his death in which he addressed her as "My dear wife" 
and in which he closed them as "Your husband, T. H. Jackson." Many 

of these letters were found in the matrimonial abode and were produced 
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at the trial and received in evidence (Plaintiff's Exhibits 32, 34;|J.A. 85, 
86, 96). The last such letter that could be found was dated December 6, 
1955, just slightly more than one year before decedent's death (J.A. 94). 
Both the matrimonial farm in Caroline County, Virginia and the jone 
later acquired in Spotsylvania County, Virginia were titled in decedent's 
name alone and the taxes were paid by decedent continuously up [to the 
time of decedent's death (Plaintiff's Exhibit 35; J.A. 51, 97; Deposition 
of Susie Jackson, 8). | 


Throughout the period of time from April 26, 1926 until his death 
when decedent was making regular return trips to the matrimonial abode 
in Virginia he would tell his wife, the said Susie W. Jackson, that he had 
to live in the District of Columbia because he had to be near his) work 
and that he did not want her to leave the farm and come to the District 
of Columbia because he preferred she not live around the people in the 
city (Deposition of Susie W. Jackson, page 8). Decedent never told his 
wife nor any member of his family in Virginia that he was living in adultery 
with the appellant in Washington and his wife and family never knew any- 
thing concerning the conditions under which decedent lived in the District 
of Columbia until after decedent's death (Deposition of Susie Jackson, 

7, 8; J.A. 51, 56-63, 72, 102, 103). : | 


When appellee Thomas W. Jackson, through a fortuitous circum- 
| 
stance, learned of his father's death in the District of Columbia, he came 
to the District of Columbia with his wife and niece in order to make 


necessary arrangements for his funeral and in order to straighten out 
his father's affairs (J.A. 52, 53), concerning which he knew nothing as 
his father never discussed his business with appellee Thomas y. Jackson 
(J.A. 31); when appellee Thomas W. Jackson arrived at his ee place 
of abode in the District of Columbia he found the appellant Alice R. Cole- 
man there, whom he had known since they were children together in 
Caroline County, Virginia, whereupon a dispute arose over the burial 

of said decedent. Appellee Thomas W. Jackson eventually prevailed 

and returned his father's body to Caroline County, Virginia where he 


was buried (J.A. 52-58, inclusive). 
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Subsequent to the death of the said decedent, Thomas H. Jackson, 
appellant Alice R. Coleman also known as Jackson, falsely swore in a 
petition in a Small Estate proceeding in the District Court that she was 
the surviving widow of the decedent Thomas H. Jackson, and in this 
manner wrongfully obtained the sum of $329.00 from a local bank which 
was on deposit in the name of said decedent Thomas H. Jackson (J.A. 
78, 80; Plaintiff's Exhibits 16, 17) and appellant Alice R. Coleman, also 
known as Jackson, committed a further act of perjury when she swore 


in a District of Columbia Inheritance Tax Return that she was the sur- 
viving widow of the said decedent Thomas H. Jackson, and falsely 
claimed a widow's exemption of $5,000.00 thereon; appellant could not 


have conveyed record title to the real estate known as 438 - 8th Street, 
S.W., Washington, D. C., after the death of the said decedent without 
filing the aforesaid District of Columbia Inheritance Tax Return and 
without falsely swearing thereon that she was the surviving widow of 
said decedent (J.A. 86, 87). 


The real estate known as 438 - 8th Street, S.W., Washington, D.C. 
was purchased by decedent Thomas H. Jackson by a contract in his name 
alone (J.A. 34, 35), and the sale of the same was confirmed to him alone 
by decree of the District Court (J.A. 35, 36, 37). By deed dated October 
17, 1952, however, record title to said real estate was taken in the names 
of said decedent Thomas H. Jackson and appellant Alice R. Coleman also 
known as Jackson, who were referred to in the habendum clause of the 
deed as Tenants by the Entirety (Plaintiff's Exhibit 31). The purchase 
price of said real estate and settlement charges on the same totalled 
$5,452.50, of which amount $2,452.50 was paid in cash after a down pay- 
ment of $500, and the balance of $2,500.00 was represented by a loan made 
by the Perpetual Building Association (Plaintiff's Exhibit 28); the contract 
of purchase of said property recited that the sum of $500.00 as a down pay- 
ment thereon was received from the decedent Thomas H. Jackson (J.A. 34, 35) 
and the records of the title company carried the payment of the $2,452.50 
cash in the name of Thomas H. Jackson alone (Plaintiffs' Exhibits 22-27 
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| 
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inclusive). Appellees produced the salary and retirement checks of the 
decedent Thomas H. Jackson and the records of the Perpetual Building 
Association to show that, except for the sum of $150.00, every single 
payment on the Perpetual loan down to the time of the decedent $ death 
on January 9, 1957, was made out of first the salary checks and later 

out of the retirement checks of decedent Thomas H. Jackson, all of which 
checks each month bore the stamp of the Perpetual Building Asgociation 
on the face and on the back thereof (Plaintiffs' Exhibits 21, 29, 30). 
These payments so made with decedent's salary and retirement checks 
totalled $2,650.00 principal and interest. Appellant Alice R. Coleman, 
also known as Jackson, was unable to trace any of her own money into 
the said real estate. Appellant had testified in an earlier deposition 
taken in January 1958, that she had not worked for more than 20 years 
(Tr. 117). The District Judge credited the deposit of $500.00 and the 
cash down payment of $2,450.00 equally to decedent's heirs and |to appel- 
lant. 


On the strength of the foregoing and other evidence the District 
Court awarded appellees a recovery in the principal amount of $4,985.00 
and established a trust in appellees' favor in that amount against appel- 
lant's interest in the real estate known as 1227 Decatur Street, |N.W., 
Washington, D. C., which real estate admittedly had been purchased by 
appellant Alice R. Coleman, also known as Jackson, out of the proceeds 
of sale received by her when she transferred record title to the real 
estate known as 438 - 8th Street, S.W., Washington, D. C. to the District 
of Columbia Redevelopment Land Agency, subsequent to decedent's death, 
after perjuring herself in the District of Columbia Inheritance Tax Return 
and the Small Estate proceeding in District Court and by falsely stating 
in the deed that the decedent was her husband. The District Court found 
that appellant at all times during her illicit relationship with decedent 

in the District of Columbia had full knowledge that decedent Thomas H. 
Jackson had a lawful wife and children living in Caroline and later in 
Spotsylvania Counties, Virginia (J.A. 44, 107, 108) and that under the 
evidence in this case no marriage between decedent and appellant Alice 


| 
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R. Coleman had occurred or was possible because of the impediment 
in the form of the prior marriage between decedent and the appellee 
Susie W. Jackson (J.A. 38, 108, 109), which prior marriage remained 
in full force and effect until the death of the decedent Thomas H. Jack- 
son on January 9, 1957. Since decedent and appellant were never hus- 
band and wife it was impossible for them to take an estate in said real 
estate as tenants by the entirety as a legal act (J.A. 17, 37, 109), and 
title to said real estate vested in the decedent and appellant as tenants 


in common. 


STATUTES INVOLVED 


Title 45, Section 816, District of Columbia Code (1951) which is believed 


to be controlling in this case, reads as follows: 


Sec. 45-816 (25:276). Tenancies in Common and Joint Tenancies. 


"Every estate granted or devised to two or more 
persons in their own right, including estates granted 
or devised to husband and wife, shall be a tenancy in 
common, unless expressly declared to be a joint ten- 
ancy; but every estate vested in executors or trustees, 
as such, shall be a joint tenancy, unless otherwise ex- 
pressed. (Mar. 3, 1901, 31 Stat. 1352, ch. 854, Sec. 
1031; June 30, 1902, 32 Stat. 538, ch. 1329)."" 


SUMMARY OF ARGUMENT 


The equitable doctrine of estoppel should not be invoked in favor 
of the appellant because she comes into Court with unclean hands. 
According to her own assertion, she lived in a meretricious relation- 
ship with the decedent for more than 30 years, with full knowledge that 
decedent's lawful wife and children were living in Virginia. She was 
in pari delicto in her relationship with the decedent and the element of 


good faith was absent as to her. Furthermore, by her own admission, 


appellant twice committed perjury after decedent's death in order to 
gain control over his money and property. 
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The Trial Court properly awarded appellees judgment and properly 
impressed a trust in their favor for the value of decedent's personal 
estate and the amount of decedent's interest in the real estate in ques- 
tion. The Court properly held that the deed to appellant and decedent, 
erroneously describing them as tenants by the entirety, vested title to 
the real estate in them as tenants in common, it being impossible to 
create an estate of tenancy by the entirety in them because they were 
not husband and wife, and the attempt to do so was therefore illegal. 

Title 45, Section 816 of the District of Columbia Code, 1951, making 

all conveyances to plural grantees tenancies in common unless expressly 
declared to be joint tenancy, is controlling in this case, and under its 
provisions a tenancy in common resulted from the conveyance to decedent 
and appellant. Even in the absence of the aforesaid statute it would seem 
that the same result would be reached since appellant was in pari delicto 
with the decedent in the meretricious relationship that existed between 
them. 


There was at all times an impediment to any marriage between 
appellant and decedent and the District Court properly held that any 
presumption of validity that might otherwise attach to any supposed 
marriage between appellant and decedent was effectually rebutted by 
the evidence in this case. No ceremonial marriage was ever entered 
into between appellant and decedent, and no testimony was offered by 
appellant that she and the decedent ever agreed to become husband and 
wife. Under these circumstances the sine qua non of a valid common 
law marriage was lacking and appellant failed to prove a common law 
marriage between herself and the decedent even if there had been no 
impediment thereto. Furthermore, this jurisdiction has never extended 
the presumption of validity of a last marriage to include a common law 
last marriage. 


There is no basis in the law or the evidence in this case upon 
which to base an award to appellant for the value of services allegedly 


rendered decedent. Appellant, being equally guilty with decedent in 
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living with him in a meretricious relationship, knowing it to be such, 
does not come within the pale of the law regarding the award of com- 
pensation for services allegedly rendered. Furthermore, no evidence 
of any services allegedly rendered decedent by appellant, or of the 
reasonable value thereof, was proffered in the Trial Court, and there 
is no basis in the record upon which such an award could be made even 
if appellant were otherwise entitled to it. In addition, appellant did not 
argue for such an award in the Trial Court and she may not now make 
the claim for the first time in this Court. 


ARGUMENT 


THE EQUITABLE DOCTRINE OF ESTOPPEL SHOULD NOT 
BE INVOKED IN FAVOR OF APPELLANT 
(A) Appellant asks this Court to aid her by invoking the equitable 
doctrine of estoppel in her favor. It is fundamental that he who comes 
into equity must come with clean hands and that the doctrine of estoppel 


is never invoked to perpetuate a fraud or unjust conduct but to prevent 
fraud and injustice. In the light of appellant's conduct as shown by the 


evidence in this case and admitted by appellant from the witness stand 

it ig submitted that she is in no position to invoke the equitable doctrine 
of estoppel. By her own admission she illicitly cohabited with the de- 
eedent in the District of Columbia for more than 30 years with full 
knowledge that decedent had a lawful wife and children living in Virginia. 
She never went through a marriage ceremony with decedent and knew 
that under the conditions existing she was not and never could be his 
wife. 

In her pretrial statement and in the pretrial order in this case 
appellant stipulated that she did not rely on a divorce between appellee 
Susie Jackson and decedent but relied on a valid marriage between 
decedent and herself by virtue of the claim that the marriage between 
appellee Susie W. Jackson and decedent was invalid, leaving decedent 
free to marry appellant. (Pretrial Order, 4) Not one shred of evidence 


11 


was adduced at the trial to support this reckless statement made] by 
appellant contained in the pretrial order. 


After decedent Thomas H. Jackson's death appellant falsely swore 
in a Small Estate petition filed in District Court that she was the lawful 
widow of said decedent Thomas H. Jackson, in order that she could ob- 
tain the sum of $329.00 on deposit to decedent's credit at the American 
Security and Trust Company. Subsequently, appellant again perjured 
herself by falsely swearing that she was the lawful widow of the decedent 
at the time she filed a District of Columbia Inheritance Tax Return on 
decedent's estate, and claimed thereon that she was entitled to a widow's 
exemption of $5,000.00. Appellant admitted from the stand that she did 
so in order that she could convey record title to the real estate known 
as 438 - 8th Street, S.W., Washington, D.C., and thereby receive) the 
entire sale price of this real estate, in the amount of $6,900.00. | And 
for the same reasons, appellant also falsely stated in the deed purportedly 
conveying said real estate to the District of Columbia Redevelopment Land 
Agency that said decedent was her husband. 


In Brantley v. Skeens, 105 U.S. App. D.C. 246, 266 F.2d 447, de- 
cided April 9, 1959, this Court refused to uphold Brantley's claim to a 
share of the proceeds of an insurance policy under the Federal Employees' 
Life Insurance Act, which claim was based on an alleged valid marriage 
between Brantley and the decedent, because subsequent to his marriage 
to decedent, and without obtaining a divorce, Brantley had married 
another woman, and had, prior to entering into the last marriage, ap- 
peared before a notary public and swore that he was legally capacitated 
to marry. Because of these facts the District Court had refused, on 
equitable principles, to allow Brantley to assert the validity of his 
earlier marriage to decedent. This Court invoked the clean hands doc- 
trine against Brantley in affirming the decision of the District Court and 
said (pages 251 and 252 of 105 U.S. App): 
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"Brantley's position in this controversy is barred by 
his unconscionable conduct, and for that reason the Dis- 
trict Court's action in denying his motion for summary 
judgment should be affirmed." 

(B) The doctrine of estoppel as contended for by appellant in her 
brief (commencing on page 11) has never been applied in this jurisdic- 
tion or anywhere élse to aid a litigant in the position appellant occupies 
in this case. It has sometimes been invoked to protect innocent pur- 
chasers for value, as in Kerivan v. Fogel, 156 Fla. 92, 22 So.2d 584, 
cited by appellant on page 13 of her brief. The appellant in this case 
is obviously not in the position of an innocent purchaser for value. 
Appellant cites the Michigan case of Jacobs v. Miller, 50 Mich. 119, 

15 NW 42, decided in 1883, and some subsequent Michigan cases in 
support of her contention that estoppel should be applied to aid her in 
this case even though she admittedly does not occupy the status of an 
innocent purchaser for value, and even though she knowingly cohabited 
unlawfully with decedent. In the Jacobs case, title was acquired by the 
grantees under a deed of the chancery court. Jacobs was a transferee 
of the heirs of the deceased wife, and the female defendant was the 
transferee of the surviving husband, so there had been a change from 
the original situation and the rights of a transferee were involved. 
There was nothing in the opinion of the Court to show that the original 
grantees, who had been ceremonially married, knowingly carried on an 
illicit cohabitation with each other. And in Porter v. Landis, 329 Mich. 
16, 44 NW 2d. 877, also cited by appellant, there was a valid common 
law marriage between the grantees after the real estate was conveyed 
to them, which common law marriage followed the divorce of the fe- 
male grantee from her first husband. After the female grantee's death, 
the surviving grantee, Ernest Porter, transferred the property to third 
persons so that the contest in the case was between such transferees 
and the heirs of the female grantee in the original deed, and there was 
no showing that any of the consideration for the original conveyance 


came from the female grantee, nor did it appear thatthe original grantee 
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Porter had knowledge of the impediment which existed to his common 
law marriage at the time of the conveyance of the property to him and 
the female grantee. The decisions in the foregoing Michigan cases 
were not controlled by a statute making all conveyances to plural 
grantees tenancies in common in the absence of an express declaration 

of joint tenancy, such as Title 45, Section 816 of the District of Columbia 
Code (1951). | 


Appellant has cited no cases, and appellees’ counsel's research 
has disclosed none, where the Court invoked estoppel to aid a grantee 
who was in pari delicto, that is, where the meretricious cohabitation 
was knowingly engaged in by the party seeking to invoke estoppel as 
is the case with the appellant in the case at bar. Indeed, appellant's 
counsel, in arguing to the Trial Judge, conceded that the rule is that 
estoppel will not be invoked where both parties had knowledge that their 
relationship was meretricious (J.A. 19, 43). In the following Michigan 
cases the doctrine of estoppel was not applied: Wright v. Kaynor, 150 


Mich. 7, 113 NW 779; McNitt v. McNitt, 230 Mich. 303, 203 NW 66; 
Scott v. Grow, 301 Mich. 226, 3 NW 2d. 254, 141 ALR 819; Collins v. 

Norris, 314 Mich. 145, 22 NW 2d. 249; Cristia v. Cristia, 317 Mich. 66, 
26 NW 2d. 869; and see Annotation, 119 ALR 515. 


(C) The following are a partial list of the cases wherein courts 
have allowed the parties to show that grantees in a deed were not in 
fact husband and wife although described as such in the deed, orjare 
analagous in principle to that situation. 


In Andersonv. Stacker, (Mo.1958),317 SW 2d. 417, where a deed 
described the grantees as husband and wife, the parties were allowed 
to show that they were not in fact husband and wife, and the court, as 
a result, held them to be tenants in common of the real estate, rather 
than tenants by the entirety; West et al. v. Watkins, et al., (Decided 
June 10, 1959) 190 Pa. Super, 29 151 A.2d 789, where the deed purportedly 
conveyed the property to the grantees "as tenants by the entireties," the 
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court allowed evidence to show that the grantees were not husband and 
wife but were merely living together in a meretricious relationship, 
and held that the grantees took the real estate as tenants in common 
and not as tenants’ by the entireties; Petchanuk v. Mohlsick, 1953, 123 
NYS 2d 382, where the conveyance described the grantees as husband 
and wife, the court awarded the decedent's share of the property to 
his heirs and denied the claim of the bogus wife thereto; In re Massaria's 
Will, 1955, 142 NYS 2d 9; Perrin v. Harrington, 130 NYS 944, 146 App. 
Div. 292, where the grantees were described as "husband and wife as 
tenants by the entirety," the Court, in a suit brought by the heir of the 
bogus wife held that a tenancy in common only was created and not a 
tenancy by the entireties and awarded her share of the property to her 
heir; Bambauer v. Schleider, 176 App. Div. 562, 163 NYS 
186, where a conveyance to the grantees described them as "Mary Hom- 
mel and Frank Hommel, her husband," the heirs of Mary were permitted 
to show that she and Frank were not legally married and were awarded 
partition of the property as against Frank, the survivor named in the 
deed; McGreggor v. Walters, 230 NYS 590, 133 Misc. 24; West v. Knowles, 
50 Wash. 2d 311, 311 P.2d 689; Grant v. Toatley, 244 N.C. 463, 94 S.E. 
2d 305; Richardson v. Kuhlmyer, (Mo. 1952), 250 S.W. 2d 355; Spanier 
v. Spanier, 120 Ind. App. 700, 96 N.E. 2d 346; Merit v. Losey, 194 Or. 
89, 240 P.2d 933, where the description of the grantees as husband and 
wife was held to be descriptio personae, and upon proof they were not 
husband and wife, such description could be ignored as surplusage, and 
grantees took as tenants in common; Hughes v. Kay, 194 Or. 519, 242 
P.2d 788; Langley v. Kesler, 57 Or. 281, 110 P. 401, 111P. 246, where 
devisees of the husband, who were in privity with him, were held not 
estopped from asserting that their decedent acquired sole title under 
an earlier deed; Casini v. Lupone, 8 N.J. Super 362, 72 A.2d 907, where 
deed described grantees as husband and wife, it was held that a tenancy 


in common only was created; in Cristia v. Cristia, 317 Mich. 66, 26 N.W. 
2d 869, where a deed described the grantees as husband and wife the 
Michigan court held them to be tenants in common because the grantees 
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were shown not to have been husband and wife at the time of the con- 
veyance to them, the court pointing out that they would have had to be 
tenants by the entirety if they had in fact been husband and wife at the 
time of the conveyance to them; Kolker v. Gorn, 193 Md. 391, 67 A.2d 
258, where land was conveyed to three people as joint tenants, two of 
whom were husband and wife, it was held that testimony was admissible 
to show that it was intended that all three grantees took as equal joint 
tenants, even though under the language of the deed the husband and wife 
would have taken only one moiety, the Court saying "the wife is not estop- 
ped to show the mistake in the deed, unless by misrepresentation or other- 
wise she induced the creditor to give credit on the assumption that the 
record showed the true state of the title.""; Withers v. Douglas, 206 Md. 
141, 110 A.2d 513; Donnelly v. Donnelly, 198 Md. 341, 84 A.2d 89; Mas-. 
kell v. Hill, 189 Md. 327, 55 A.2d 842; Mitchell v. Frederick, 166 Md. 42, 
170 A.733, 92 ALR 1412, where the Maryland Court of Appeals held that 
children were not estopped to claim one-half of the real estate conveyed 
to their mother and her second husband as tenants by the entireties if the 
evidence showed the second marriage to have been invalid; Loper v. Loper, 
Del. 1934, 170 A.804, where grantees in a deed were described as husband 
and wife, the Court held that the bogus wife was not estopped to show that 
the grantees were not in fact husband and wife, and that a tenaney in com- 
mon was created and not a tenancy by the entireties, where it appeared 
that the respondent knew of the existence of the former wife and was 
therefore in pari delicto with petitioner; McKee v. Bevins, 138 Tenn. 

249, 197 S.W. 563, where the deed described the grantees as husband 

and wife, the Court held that the daughter and heir of the bogus wife, 

the bogus wife being one of the grantees, was not estopped from! main- 
taining her suit to recover one-half of the land, and that the conveyance 
created a tenancy in common and not a tenancy by the entirety, even 


though the grantees were described therein as husband and wife; Weber 
v. Nedin, 210 Wis. 39, 242 N.W. 487. 


In Marshall v. Lane, 27 App. D.C. 276, the conveyance of certain 
land was made to husband and wife, reciting their names, and reading: 
"To have and to hold the said land and premises and appurtenances unto 
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and to the only use of the parties of the second part, their heirs and 
assigns forever." Edith Lane, as sole heir at law of Ed J. Overand 
filed her bill against Emma J. Overand, surviving wife of said Ed J. 
Overand, claiming that the parties to the aforesaid deed really intended 
to create a tenancy in common and not a tenancy by the entireties. This 


Court stated that the strict legal effect of the terms of the deed was to 


create a tenancy by the entirety in the husband and wife, but allowed 
Edith Lane to adduce extrinsic evidence to show that the entireties was 


not intended but tenancy in common was. The deed under which Edith 
Lane was claiming was reformed by this Court after the death of the 
husband, and title to one-half of the land was declared vested in Edith 
as heir of the husband, Ed J. Overand. 


sat 


THE DISTRICT COURT DID NOT ERR IN AWARDING APPELLEES 
JUDGMENT AND ESTABLISHING A TRUST IN THEIR FAVOR FOR 
THE VALUE OF THE PERSONAL ESTATE OF THE DECEDENT 

AND IN ADDITION THERETO FOR THE AMOUNT OF MONEY 
PROVED TO HAVE BEEN PAID BY DECEDENT ALONE IN PAY- 

ING OFF THE ENCUMBRANCE ON SAID REAL ESTATE, TOGETHER 
WITH DECEDENT'S PROPORTIONATE SHARE OF THE INCREMENT 
IN VALUE OF SAID REAL ESTATE AND ONE HALF OF THE REMAIN- 
ING MONIES PAID IN THE ACQUISITION OF SAID REAL ESTATE. 


(A) A constructive trust is the remedy imposed to prevent unjust 
enrichment and does not arise because of a manifestation of an intention 
to create it. In Harrington v. Emmerman, 88 U.S. App. D.C. 23, 27, 

186 F.2d 757, this Court said: | 
" _ . . Her (appellee's) conduct was inequitable to say the 
least, and justified a court of equity in imposing a con- 


structive trust, which is a remedy imposed to prevent 
unjust enrichment.” 


And in the same case, in footnote 9, page 27, this Court said: 


"Jt should be remembered that inequitable conduct short of 
fraud will cause equity to employ this remedy. . ." 
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The following language from the opinion by the late Chief Judge 
Parker in Schwarz v. United States (4 Cir. 1951) 191 F.2d 618, 621 
(fn. 2), 622, seems particularly applicable to the facts in the case at bar: 


"| | When the purpose of the conveyance failed be- 
cause there was no valid marital status to which it could | 
attach, there can be no question but that equity would im- 
press the property with a resulting trust in favor of the 
woman who put up the purchase money... 


(fn. 2): "The authorities cited have relation to con- 
veyances in trust where the trust has failed; but there 
can be no difference in principle between such cases and 
one where a conveyance intended to create an estate by 
entireties fails because of the lack of marital status to 
give it validity. The principle upon which the resulting 
trust arises is that, the purpose of the conveyance having 
been frustrated, the power of equity must be exerted to 
protect the interest of the person,from whom the consid- 
eration comes or who represents or is identified in right 
with the consideration, 


"|. , The typical case of resulting trust where the 
purpose of a conveyance fails is a resulting trust in favor 
of the grantor; but as pointed out in Rosenthal v. Miller, 
supra, where there is a consideration for the conveyance, 
the trust results in favor of the party who has furnished 
the consideration. As said by Judge Walsh in that case: 
"Where there are certain trusts created either by will or 
deed, which fail in whole or in part, or which are of such 
an indefinite nature, either as to the purpose or benefi- 
ciaries, that courts of equity will not carry them into 
effect, or which are illegal in their nature and character, 
a resulting trust will arise to the party creating the trust, 
or to his heirs and legal representatives, as the case may 
be. . . A resulting trust arises in favor of the party fur- 


nishing the consideration’ " (Underscoring supplied). 


Similarly, in Grant v. Toatley, 244 N.C. 463, 94 S.E, 2d 305, 307, 
the Court said: 


"The overwhelming weight of authority recognizes 
the general rule that in the absence of circumstances 
indicating a contrary intent, where the purchase price 
of property is paid with the money of one person and the 
title is taken in the name of another, for whom he is 
under no duty to provide, a trust in favor of the payor 
arises by operation of law and attaches to the subject 
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of the purchase . . . The presumption is regarded as_so 
powerful that the payment of the purchase price under 
such circumstances draws the equitable title to the payor 
‘as if by irresistible magnetic attraction.’ And a result- 
ing trust in favor of the party paying the consideration 
will arise, although the conveyance is made to another 

. with the knowledge and consent of the payor. Sucha trust 
may be established by parol evidence." (Underscoring 
supplied). 


"| | To create an estate by the entirety there must 
be ‘unity of person," that is, unity created by the marriage 
— husband and wife. . . When the unity of person. . . is 
lacking, the estate by the entirety cannot exist." A convey- 
ance to two persons who are not married creates, nothing 
else appearing, a tenancy incommon.. .- hy 


In West v. Knowles, 50 Wash. 2d 311, 311 P.2d 689, it was held 
that in meretricious relationship cases the court will award the properties 
before it to the party furnishing the consideration in the acquisition there- 
of. 


In Richardson v. Kuhlmyer, (Mo. 1952), 250 S.W. 2d 355, another 


meretricious relationship case, the court allowed a showing of which 
party furnished the consideration for the purchase of the property and 
awarded judgment accordingly. 


Doing v. Riley, (5 Cir.) 176 F.2d 449, involved the right to property, 
title to which had been taken in the name of the wife alone. After the death 
of the wife the court established a constructive trust in favor of the hus- 
band, to the extent that he had furnished the consideration for the acqui- 
sition thereof, and said (pages 452, 460): 


". . , We do not undertake to determine the specific 
amounts of money furnished by each of the parties toward 
the acquisition of the lots, the construction of the hotel, 
and the purchase of the furnishings. Certain it is, how- 
ever, that they entered into a joint adventure of acquiring 
the lots, constructing and furnishing the hotel, towards 
which each of the parties contributed their own separate 
funds. . 
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"In a decree to be rendered by the lower Court it will 
be necessary for it to ascertain — either from the evidence 
now in the record or from such further inquiry as to it shall 
seem proper — the proportion that Mr. Riley contributed 
toward the joint adventure hereinabove outlined and there- 
upon to declare the plaintiff to be a beneficiary in the con- 
structive trust to the extent so found. As stated aforesaid, 
the interest or proportion of Mrs. Riley in such construc+ 
tive trust, and, therefore, the interest or proportion pass- 
ing by her will, should be the amount of her contributions 
from her separate estate to the acquisition of the hotel, its 
furnishings, and real estate, undiminished by any with- 
drawals:of income, but subject to the duty to restore such 
withdrawals to the trust or to pay over to Mr. Riley such sum 
as is necessary to accord to him withdrawals of equal pro- 
portion to his beneficial interest in the trust hereby set up." 


And in Meyers v. Loan and Savings Association, 139 Md. 607, 116 
A. 453, the Court held that after divorce of the husband and wife the 


property previously held by them as tenants by the entirety became 


vested in them as tenants in common, and where one of the tenants 

in common pays a charge or encumbrance upon the common property 
he is entitled to contribution from his cotenant and, as against his co- 
tenant, to an equitable lien for the amount due him. 


(B) The District Court's finding that the conveyance to decedent 
and appellant created a tenancy in common is supported by the |law and 
the evidence in this case. 


THE CONVEYANCE IN THIS CASE IS CONTROLLED BY THE 
PROVISIONS OF TITLE 45, SECTION 816 OF THE DISTRICT OF 
COLUMBIA CODE, 1951 EDITION, WHICH PROVIDES THAT IN THE 
DISTRICT OF COLUMBIA EVERY ESTATE GRANTED OR DEVISED 
TO TWO OR MORE PERSONS IN THEIR OWN RIGHT, INCLUDING 
ESTATES GRANTED OR DEVISED TO HUSBAND AND WIFE, SHALL 
BE A TENANCY IN COMMON UNLESS EXPRESSLY DECLARED TO 
BE A JOINT TENANCY. By the explicit terms of this statute the 
grant in the case at bar is presumptively a tenancy in common since 
no express words creating a joint tenancy were used. Furthermore, 
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it is the policy of the law in the District of Columbia to favor tenancy 
in common over joint tenancy. Harrington v. Emmerman, 88 U.S. App. 
D.C. 23, 27, 186 F.2d 757. 


The New York case of Perrin v. Harrington, 146 App. Div. 292, 
130 NYS 994, is identical with the case at bar in all material respects 
and fully supports the position of the appellees in this case. The deci- 
sion in the Perrin case was governed by the provisions of Section 66 of 
the New York Real Property Law, the pertinent part of which reads: 
"Every estate granted or devised to two or more persons in their own 
right shall be a tenancy in common, unless expressly declared to be in 
joint tenancy. . ." The last cited New York statute is practically, 
word for word, the same as Title 45, Section 816 of the District of 
Columbia Code hereinbefore set forth as controlling in this case. In 
the Perrin case the deed described the grantees in the following language: 
"Irving Harrington and Louise Harrington, husband and wife, as tenants 
by the entirety.” (Underscoring supplied). Actually Louise had a hus- 
band living at the time of the grant to her and Irving, so they were not 


in fact husband and wife. The Court held that the grantees took the real 


estate as tenants in common, and awarded the plaintiff, who was the 
father and heir at law of Louise, two-thirds of the value of the property, 
saying that the plaintiff's daughter had furnished two-thirds of the con- 
sideration for the purchase. In so holding, the Court said: (page 946 

of 130 NYS): 


"Tt must be conceded that the effect of the deed, except 
for the description of the grantees as "husband and wife as 
tenants of the entirety,’ would have been that the grantees 
would take as tenants in common (Real Property Law Con- 
sol. Laws, chap. 50; Laws of 1909, chap. 52, Section 66). 
This section declares in effect that every conveyance of 
real property to two or more person in their own right 
creates a tenancy in common, unless expressly declared 
to be a joint tenancy. ‘Joint tenancy whether in land or 
personality is not favored either in law or equity, and it will 


never be inferred where any other deduction can be fairly made. 
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In consequence, survivorship, which is an incident of 
joint tenancy, is seldom presumed.’ (citations omitted). 
But the intention to create a tenancy other than a tenancy 
in common must be given effect, if such intention can be 
gathered from the whole instrument and is consistent with 
the rules of law. (citations omitted). In this deed the in- 
tention that the grantees are to take as husband and wife 
as tenants by the entirety does appear. But they could not 
take in that tenancy, because they were not and could not 
under existing conditions ever legally become husband 
and wife. Such a tenancy can exist only between a lawful 
husband and wife, and cannot exist between two people 
under any other circumstances. It is a tenancy in its 
nature dependent upon the existence of the marital rela- 
tion at the time of transfer (citations omitted). In the 
latter case (Jooss v. Fey, 129 N.Y. 17, 29 N.E. 136) it 
is said: 'This estate of tenancy by the entirety has but 
one feature in common with that of a joint tenancy, and 
that is in the right of survivorship. In all other essential 
respects they differ. The estate which vests by virtue 
of a grant jointly to husband and wife is peculiarly the 
result or product of the marriage relation and depends 
upon the unity of man and wife.' 


"The deed clearly and in so many words expressing 
the intention of the grantees to take and hold as tenants 
by the entirety, and, it being \mpossible for them to take 
in that tenancy, it is not to be presumed that they intended 
to take in some other tenancy which does not give effect to 
the intention. Non constat, if they had been advised that 
they could not take as husband and wife,they would have 
chosen to take as tenants in common rather than as joint 
tenants, or by conveyance to them as tenants in common 
or joint tenants during their joint lives with remainder 
to the survivor. When we enter upon the field of conjec- 
ture the point at which we find the parties would have 
ultimately landed cannot be determined. Their statement 
as to their relation being false and the tenancy empress 
being necessarily based upon this false statement or assump 
tion of fact, the expression of that intention should be dis- 
regarded and the tenancy created by the conveyance deter- 


mined as though it had been omitted therefrom." 
And at page 947 of 130 NYS, the Court further said: 


"While it is true that tenants in common presumptively 
take in equal shares (Jackson v. Moore, 94 App. Div. 504, 
87 NYS 1101) this is a presumption only, which may, of 
course, be rebutted, if the facts show that equitably they 
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should hold in different shares. (citation omitted). There 


is ample reason in this case for holding that plaintiff is 
equitably entitled to a two-thirds interest in the premises. 
He furnished his own money with which two-thirds of the 
cash consideration was paid. True, it was furnished to 
make the payment as the daughter had agreed to make it. 
Defendant, however, cannot complain if plaintiff receives 
the share in the estate for which his money actually paid." 
(Underscoring supplied). 


The doctrine of the Perrin case, last quoted from, supra, has 
been repeatedly followed by the New York courts down to the present 
time. Thus, in Bambauer v. Schleider et al., 1917, 163 NYS 186, 176 
App. Div. 562, where the conveyance described the grantees as "Mary 
Hommel and Frank Hommel, her husband," although they were not in 
fact husband and'wife, it was held that under the provisions of Section 
66 of the New York Real Property Law, hereinbefore referred to and 


set forth, the grantees took as tenants in common. The court said that 


“the statute is specific that a joint tenancy can only be created by ex- 
press words in a conveyance, and it is clear, upon the facts presented, 
a joint tenancy was not created by the parol agreement" (wherein 
grantees agreed that they would take title as tenants by the entirety , © 
with the right of sole survivorship thereof to the survivor). And in . 
Petchanuk v. Mohlsick, 1953, 123 NYS 2d 382, the Court made the same 
holding as in the New York cases last discussed. In In re Massaria's 
Will, 1955, 142 NYS 2d 9, the Court said: 
"Although the parties had been married ceremonially 
such purported marriage was invalid because testator had 
been previously married and such marriage had not been 


legally terminated. The deed to testator and Francesca 
would have made them tenants by the entirety had they 


been husband and wife but as the marriage was void they 

became tenants in common of the real property..." 

(Underscoring supplied). 

In Overheiser v. Lackey, 207 N.Y. 229, 100 N.E. 738, the testator 
had devised his real estate to named devisees "jointly." The New York 


Court of Appeals held that, since the devise was apparently formulated 
by a layman who did not use the word "jointly" in a distinctively technical 
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sense, it was not a sufficiently express declaration of an intent to create 


a joint tenancy to negative the presumption established by the New York 
statute (Section 66, Real Property Law) that a tenancy in common was 


intended. 


And in Mustain v. Gardiner, 203 Il. 284, 67 N.E. 779, there was 
also involved a statute creating a presumption of tenancy in common 
in the case of grants or devises to plural grantees or devisees in the 


absence of express words creating a joint tenancy. It was held that a 


devise to testator's wife and daughter "jointly . . . to them and their 
heirs and assigns forever" created a tenancy in common and not a joint 
tenancy, the Court saying (page 780 of 67 N.E.): 


"The word ‘jointly,’ found in the devise, cannot be 
accepted as sufficient to show, clearly and explicitly, 
that the testator intended that the estate devised should 
possess the attribute of survivorship. Tenants in com- 
mon or coparcenters hold the estate ‘jointly’ until a sever 
ance is effected. . . It is entirely consistent with the use 
made by the testator of this word 'jointly' to construe it 
as indicating only an intent to devise the estate to both 
devisees, and as it cannot be construed to declare, ex- 
plicitly and clearly, the intent that the estate, as an 
entirety, should inure to the survivor of the devisees, 
it cannot avail to take the devise out of the operation 
of the statute. The statute must be given effect, and 
the estate devised declared to be an estate in tenancy 
in common. (Underscoring supplied). 


In In re Kwatkowski's Estate, 94 Col. 222, 29 P.2d 639, 640, the Court 
said: 


"| , The duty to enforce the law as we find it can- 
not be side stepped by simply saying that notwithstanding 
of the above mentioned declaration (that express words are 
required to create joint tenancy} the testator intended to es- 
tablish a joint tenancy, either because there is parol evidence 
of the alleged intention, or because we might indulge a con- 
jecture that such was his intention on account of the expres- 
sion 'jointly and severally’ found in the will. The argument 
on the latter ground would, we think, be stronger if the ex- 
pression were ‘jointly’ alone since the word 'severally' 
directly connotes severalty of interest. That even the 
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separate use of ‘jointly’ would be insufficient for the pur- 
ose of expressing a joint tenancy is decided by well 

reasoned cases in other states. Overheiser v. Lackey, 

207 NY 229, 100 NE 738, Ann. Cas. 1914C, 229; Mustain 


vy. Gardner, 203 Il. 284, 67 NE 779; Fries v. Kracklauer, 
198 Wis. 547, 224 NW 717. 


"As stated in Mustain v. Gardner, supra: ‘In the 

absence of an-affirmative declaration that the estate de- 

vised is in joint tenancy, an estate in tenancy in common 

will be devised, unless it clearly and explicitly appears 

from the language employed that the testator understood 

the nature and incidents of the different estates, and 

intended to create a joint tenancy." 

And in Weber v. Nadin, 210 Wis. 39, 242 NW 487, where Section 
230.44 Stats. prescribed the rule of construction that "all grants and 
devises of land made to two or more persons, except as provided in 
Section 230.45 shall be construed to create estates in common, and 
not in joint tenancy, unless expressly declared to be in joint tenancy," 
it was held that the granting or habendum clause of the deed which 
recited that the property was conveyed to "the said parties of the second 
part, their heirs and assigns forever" takes precedence over the open- 
ing recital in the deed which described the parties as husband and wife 
and added the words "and to the survivor of either." 


It was held , the grantees not being husband and wife, the deed did 
not satisfy the requirements of the statute which required express words 
to create a joint tenancy and a tenancy in common resulted. 


In Fairclaw v. Forrest, 76 U.S. App. D.C. 197, 200, 201, 130 F.2d 
829, in an opinion by Justice Rutledge, later a Justice of the United States 


Supreme Court, this Court pointed out the many distinctions between 
tenancy by the entireties on the one hand and joint tenancy and tenancy 
in common on the other hand, and stated that the obvious advantages of 
tenancy by the entirety are that each tenant is entitled to the benefit and 
enjoyment of the whole and neither has a separate estate therein which 
may be subjected to a conveyance or execution, and said (page 200, 201 
of 76 U.S. App. D.C.): 
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"Next to primogeniture, unity of husband and wife was 
perhaps the common law's most characteristic institution. 
Tenancy by entirety epitomized the idea. Uniting the con- 
ceptions of marital entity and joint tenancy, it brought the 
latter to a climax. The spouses were properly neither 
joint tenants, nor tenants in common, for husband and wife 
being considered as one person they could not hold the es- 
tate by moities as joint tenants, per tout et per my, but 
both were seised of the entirety, per tout et non per my. 


"The married woman's Property Statutes have changed 
the common law principles of marital unity so that the hus- 
band cannot now assert an exclusive right to the rents and 
profits or divest the wife of her share directly by conveyance 
or indirectly by execution. Although it is said that no techni- 
cal changes have been made in the estate by entirety, the 
results are different. Now each is entitled to the enjoyment 
and benefits of the whole and neither has a separate estat 
therein which may be subjected to a conveyance or execution, 
These are obvious advantages, some of which can be attained 
by no other form of tenancy. They are frequentl. the cause 


or motive of creating the entirety. . ." (Underscoring sup- 
plied). 


The Court of Appeals of Maryland, in Mitchell v. Frederick, 166 


Md. 42, 170 A.733, 92 ALR 1412, reached the same result as the New 
York courts in Perrin v. Harrington, supra, and the other cited|cases, 
where the grantees in the deed are in pari delicto and have knowingly 
lived together in a meretricious relationship, although the Maryland 
statute (Article 50, Section 9, Maryland Code), while requiring express 
words to create a joint tenancy, did not expressly presume in favor of 
tenancy in common as do the District of Columbia and New York statutes. 
In Mitchell v. Frederick, supra, there were six parcels of real jestate 
involved which had been conveyed to the decedent and Alexander Mitchell. 
Of these six parcels, three expressly provided for survivorship, and 

so were not in controversy. The remaining three of the holdings were 
described as by the entireties not mentioning survivorship. Although 

it was alleged in the bill that the marriage of the decedent and Alexander 
Mitchell was invalid because the decedent's first husband was allegedly 


still alive when she married Mitchell, there was no averment in the bill 
of knowledge on the part of Mitchell that the second marriage might be 
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invalid, nor was there any averment as to the source of the money used 


in the purchase of the property in question. The Court held that the 
complainants, who were heirs of the decedent, being children by dece- 
dent's first marriage to Frederick, would be entitled to claim one-half 
of the real estate conveyed to the grantees as tenants by the entirety if 
it could be shown that Mitchell, the second husband, had knowledge of 
the invalidity of his marriage to decedent, and leave was granted to the 
complainants to amend their bill and assert such a claim if they were 
so advised. In so holding, the Court said (p. 1416 of 92 ALR): 


"Invalidity in the marriage to Mitchell, if proved, 
could affect only three of the six properties conveyed 
to the pair as tenants by the entireties, for it is con- 
ceded that! the three conveyances which expressly at- 
tached the right of survivorship did carry the right to 
Mitchell surviving, that the properties now belong to 
him and that the complainants show no right to share 
inthem.. . 


” | | The natural attitude toward each other of a 
man and a woman who have regarded themselves as 
married might give ground for inference different from 
that attaching to a gift or conveyance to persons who are 
not supposed to be married. The estate taken in such an 
ineffectual attempt to convey a tenancy by the entirety has 
been described both as a tenancy in common and as a joint 
tenancy, with perhaps a majority of the courts undertaking 


to make the classification describing it as a tenancy in com- 
mon (citations omitted). 


Al 


. , In instances of attempted but void marriages 
either the same gift of survivorship or, on the other hand, 

a resulting trust in a surviving beneficiary, has sometimes 
been presumed, according as that one from whom the money 
has come may or may not have been unaware of the invalidity 
of the supposed marriage. Note, Ann. Cas. 1913A, 236; Soar 
v. Foster, 4 Kay & J. 152. 


w 


. . . Inthe absence of averments and such arguments 
as may be made in facts as to source of the purchase money 
for the lots, and the knowledge or lack of knowledge by Mit- 
chell of invalidity in the second marriage, if it was invalid, 
the court'does not undertake to determine exactly what his 
interests as survivor, if any, may be. 
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| | The court is of opinion that no other (claim) 
would be available to the complainants unless by amended 
averments consistent with the principles announced rights 
in some of the six properties conveyed in tenancies by the 
entireties could be shown. . ." (underscoring supplied) 


In an annotation in 92 ALR 1420 the author states: 
"With one exception it is held that a conveyance to 

persons mistakenly believed to be husband and wife creates 

an estate in the parties as tenants in common.” 


And in 31 ALR 2d 1311, the author states: 


"Section 20. Absence of good faith. 


"A conveyance to grantees as husband and wife, although 
the ties were knowingly living in meretricious relatio 


will, nothing be shown to warrant a different conclusio 
ordinarily be construed to create a tenancy in common 
the property so conveyed will be apportioned, in partition or 


Similar proceedings, on that basis, the apportionment not al- 
ways being in equal shares but according to the proportionate 


contribution of each of the grantees toward the acquisition of 
the property." (underscoring supplied). 


It is universally held that a conveyance to two persons described 
in the grant as husband and wife creates a tenancy in common where the 
grantees are not in fact married to each other even though under the 
applicable rule of law such conveyance would have created a tenancy by 
the entirety if the grantees had in fact been husband and wife. Many 
cases so holding are set forth, supra, this brief under Point I of|the 
argument. 


(C) None of the authorities cited by appellant in her brief; com- 
mencing on page 7 thereof, are applicable to the facts of the case at bar. 
The annotation in 1 ALR 2d 247, cited in appellant's brief at page eight, 
does not purpost to deal with meretricious relationship cases such as 
the case at bar, and different principles are applied in meretricious 
cases than in cases where the grantees are in fact actually husband 
and wife. Meretricious relationship cases are fully dealt with and dis- 
cussed in the annotation appearing in 92 ALR 1420, heretofore referred 
to in this brief. 
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There was no meretricious relationship existing between the 
grantees in the cases of In re Brown, or in Runions v. Runions, both 
cited on page 8 of appellant's brief. In Runions, the grantee was the 
lawful wife of the grantor. The Court acknowledged in the Runions 
decision that there was little if any precedent for the holding of the 
court therein that a conveyance by a husband to his wife, even though 
not sufficient to create a tenancy by the entirety, could nevertheless 
have the incident of survivorship attached to it. The Court also ac- 
knowledged that in Pegg v. Pegg, 165 Mic 228, 130 NW 617, the Michigan 
court of last resort reached a conclusion exactly opposite to that reached 
by the Tennessee court in the Runions case. In Morris v. McCarty 
in appellant's brief at page 9, the language of the conveyance expressly 
excluded tenancy in common, and the Court expressly found that the 
grantees named in the deed at all times lived together in good faith, in 
the actual belief that they were lawfully married, although they were 
not so infact. Thus the element of knowledge that their relationship 
was illicit was lacking in the case, in addition to the fact that the grant 
expressly excluded tenancy in common, in both of which respects the 
case is different from the case at bar. Nor does it appear that the 
decision was governed by a statute similar to Title 45, Section 816 


of the District of Columbia Code. Jackson City Bank & Trust Co. v. 
Frederich, cited on page 9 of appellant's brief is not even remotely 
in point with the case at bar. In that case the grantees were husband 


and wife and it 'was attempted to show that a prior divorce of the wife 
was invalid because of lack of jurisdiction of the court which granted 

it. The court expressly held the wife's prior divorce to be valid so 
there was no question of meretricious relationship. In addition, the 
conveyance expressly provided that the grantees, who were husband 

and wife, were to take "as joint tenants by the entireties, with the rights 
of survivorship.” And Mitchell v. Frederick, discussed supra this 
brief, does not hold what appellant says it holds on page 10 of her brief. 
Maxwell v. Saylor, cited on page 10 of appellant's brief, was decided by 
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a four to three split of the Court. It did not involve a statute making all 
conveyances to plural grantees presumtively tenancies in common as is 
the case in the District of Columbia, New York, Ilinois, and other states. 
Nor did it appear from the majority opinion in the case that the grantees 
were in pari delicto, as they were in the case at bar, an important 
factor in the determination of these cases. The majority opinion also 
expressly held that every dollar invested in the property was the property 
of the surviving grantee and that it was only morally right that she take 
the property saying that it was inconceivable to the court "that the parties 
could have intended, under such circumstances, that upon Maxwell's death, 
she should be deprived of any part of the title toa property which was ac- 
quired solely by the fruits of her own labor." In Teacher v. Kijurina, 
1950, 365 Pa. 480, 76 A. 2d 197, 202, the Pennsylvania Court limited its 
holding in Maxwell v. Saylor, and said: 
‘In Maxwell v. Saylor we went as far as we could go 

and that case must not be extended beyond its facts." 

In Frederick v. Southwick, 165 P. Super. 78, 67 A.2d 802, cited on 
page 10 of appellant's brief, the parties had, unlike the grantees in the 
case at bar, gone through a marriage ceremony in good faith and both 
believed themselves to be lawfully married to each other. There was 
therefore no absence of good faith on the part of the parties, which 
clearly distinguishes the case from the case at bar. 


In the latest reported case in Pennsylvania on the subject, West et 
al., v. Watkins et al., 190 Pa. Super. 29, 151 A.2d 789, in the opinion of 
the Court it is stated that during the meretricious relationship of Eugene 


Brigham and Catherine Brigham, "on August 26, 1949, they acquired title 
to a piece of real estate, and the deed purportedly conveyed title to them 
as tenants by the entireties. . ." The appellants in the case, who were 
Eugene Brigham's four children, and his heirs at law, were held to be 
the owners of an undivided one-half interest in the real estate involved, 
the court holding that upon the death of Eugene Brigham, title to an un- 
divided one half of the real estate vested in his heirs. 
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THE DISTRICT COURT PROPERLY FOUND FROM THE EVIDENCE 

IN THIS CASE THAT THERE WAS AT ALL TIMES DURING THE 

TIME APPELLANT AND DECEDENT LIVED TOGETHER IN A 

MERETRICIGUS RELATIONSHIP, A LEGAL IMPEDIMENT TO ANY 

MARRIAGE BETWEEN THEM IN THE FORM OF THE PRIOR LAW- 

FUL MARRIAGE BETWEEN DECEDENT AND APPELLEE SUSIE 

Ww. JACKSON, WHICH MARRIAGE REMAINED IN FULL FORCE AND 

EFFECT UNTIL THE DEATH OF SAID DECEDENT, TO THE KNOWL- 

EDGE OF BOTH APPELLANT AND THE DECEDENT. 

(A) The foregoing finding by the District Judge is fully supported 
by the evidence in this case. Indeed, it is submitted, that no other finding 
in this respect could reasonably have been made by the District Court in 
view of the uncontradicted testimony of appellees’ witnesses, the docu- 
mentary proof offered by appellees, and the admissions of appellant from 


the witness stand. 


(B) Appellant argues for the proposition that the last marriage of 
a party under certain circumstances may be presumed to be valid, and 
says that this doctrine applies to her in the case at bar. The short 
answer to this contention is that the presumption of which appellant 
speaks is, in any event, a rebuttable presumption only, and the clear 
holding of the District Court in this case is to the effect that the evidence 
in this case rebutted any such presumption even if it could be said to 
arise on the facts of the case at bar (J.A. 38, 39, 44; Findings of Fact 
of the District Court, paragraphs 6 (J.A. 107, 108), 7 (J.A. 108), 8 (J.A. 
108, 109). 


Furthermore, this Court has never extended the presumption that 
sometimes arises of the validity of the last marriage to include a com- 


mon law last marriage. In Brantley v. Skeens, and Mathis v. Skeens, 
105 U.S. App. D.C. 246, 266 F.2d 447, this Court said (page 252 of 105 
U.S. App. D.C.): 
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"Granting that there is a presumption, upon a second 
marriage, that a prior marriage has been dissolved, a 
serious question arises as to whether such a presumption 
arises in cases where the second marriage is a so-called 
common law marriage. This Court has said in Di Giov. 
v. Di Giovannantonio, 98 U.S. App. D.C. 147, 233 F.2d 26 
(1956) that this may be doubtful . . .". (Underscoring sup- 
plied). 
(C) In any event, appellant's evidence in the case at bar falls far 


short of the legal proof required in the District of Columbia to establish 
a common law marriage. Nowhere in her testimony in the case at bar 


did appellant testify that she and the decedent ever agreed to become 
husband and wife. In United States Fidelity & Guaranty Co. v. Britton, 
106 U.S. App. D.C. 58, 61, 269 F.2d 249, this court unequivocally held 
that 'when one of the ties to the alleged (common law) marriage 


asserts its existence but either denies or fails to say there was mutual 


consent or agreement, then mere cohabitation, even though followed by 


reputation, will not justify an inference of mutual consent or agreement 
to be married." (Underscoring supplied.) | 


In the case at bar appellant was present and testified in the case. 
If there was an agreement in the present tense, or any other kind of 
agreement, between herself and the decedent to become husband and 
wife, appellant could have testified to the same and her testimony would 
have been the best evidence of such an agreement. No such testimony 
by appellant was offered. Such testimony on the part of appellant was 
the sine qua non of the proof required to establish a common law mar- 
riage between herself and the decedent, even if there had been no im- 
pediment to such a marriage. It is therefore submitted that there has 
not been any legal proof sufficient to establish a common law marriage 
between appellant and the decedent in the case at bar even if there had 


been no impediment to such a marriage. 
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IV 


APPELLANT HAS NO STANDING IN THIS CASE TO CLAIM COMPEN- 
SATION FOR'SERVICES ALLEGEDLY RENDERED TO DECEDENT 
BECAUSE SHE KNOWINGLY LIVED WITH HIM IN A MERETRICIOUS 


RELATIONSHIP, SO THAT THE ELEMENT OF GOOD FAITH ON HER 

PART IS LACKING. 

Furthermore, in the case at bar no proof was adduced in the Trial 
Court upon which that Court could have based any such recovery in favor 
of appellant in any event. Appellant made no proffer concerning any al- 
leged services rendered by her to the decedent nor of the reasonable 
value thereof. In the absence of such proof there is no basis on which 
recovery could be had by appellant in any event. 

Appellant did not argue in the Trial Court that she was entitled to 
compensation for services allegedly rendered to the decedent. She can- 
not now make this claim for the first time in this Court. 


CONCLUSION 

It is submitted that the appellant, who admittedly lived in sin with 
the decedent for more than thirty years, and twice committed perjury 
after his death in order to gain control of the decedent's property, and 
to dispose of the same, ought not to be permitted to retain decedent's 
property, obtained in such manner, at the expense of his lawful widow 
who has lead a moral and upright life, and at the expense of his children, 
whose share in decedent's property is their lawful birthright. If appel- 
lant has any mindr children in her care, there is no evidence in this 
case that they are the lawful children of the decedent Thomas H. Jack- 
son. It is submitted that the findings and judgment of the District Court 
are fully supported by the law and by the evidence in this case and that 


no sound reason exists for this Court to disturb them. 


Respectfully submitted, 


PAUL LEE SWEENY, 
725 - 15th Street, N.W., 
Washington 5, D. C. 
Attorney for Appellees 


